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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


No. 1448-64 


BELSINGER SIGNS, INC., 
Petitioner 


INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS: GORDON FREEMAN, individually 
and as President of said International 
Brotherhood; INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION NO. 26; 
E. W. GRAY, individually and as President 
of said LOCAL UNION NO. 26; FRANK CROSBY, 
individually and as Business Agent for 
Neon Workers of said LOCAL UNION NO. 26: 
ROBERT McALWEE, individually and as Busi- 
ness Manager of said LOCAL NO. 26; and 
CARDAY ASSOCIATES, INC., a District of 
Columbia corporation. 

Respondent 


COMPLAINT FOR TEMPORARY RESTRAINING ORDER, 
PRELIMINARY INJUNCTION, PERMANENT 
INJUNCTION AND FOR DAMAGES 


I. 


This action arises under the Labor Management Relations 


Act, 49 Stat. 449 as amended by 61 Stat. 136 and 73 Stat. 
519, 29 U.S.C., Section 141 et seq. as hereinafter ‘more 
fully appears. The jurisdiction of the Court is founded 


upon the Labor Management Relations Act, Sections 301 and 
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303, 29 U.S.C. Sections 301, 303, and upon 28 U.S.C. Section 
1337. 
COUNT I 
Il. 

Plaintiff, BELSINGER SIGNS, INC., (hereafter "Belsinger” ) 
is and at all times herein mentioned was, 2 District of 
Columbia corporation, wth its principal places of business 
in Washington, D. C., and Baltimore, Maryland, and is en- 
gaged in the manufacture, sale and repair of neon signs. 

IIl. 

Defendant, INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS (hereinafter referred to as “International Union") 
is, and at all times herein mentioned was, an unincorporated 
association functioning aS 2 labor organization with its 
principal piace of business in Washington, D.C. Said de- 
fendant conducts business through and by means of its repre- 
sentatives in the District of Columbia 

IV. 

At all times herein mentioned the individual defendant 
GORDON FREEMAN holds the position and office of President of 
the International Brotherhood of Electrical Workers. 

Vv. 


Defendant, INTERNATIONAL BROTHERHOOD OF ELECTRICAL 


WORKERS, LOCAL UNION NO. 26, (hereafter, “Local 26") is, and 


at all times herein mentioned was, an incorporated association, 
having its principal place of business in Washington, D.C. 
Said defendant Local 26 is, and at all times herein mentioned 


has been, affiliated with the International Brotherhood of 


Electrical Workers. 
VI. 


At all times here: n mentioned, the individual defen- 


dants, E. W. GRAY, FRANK CROSBY and ROBERT McALWEE have held 


the positions and offices in said defendant Local 26, of 

President, Business Agent for Neon Workers and Business 

Manager, respectively. ! 
VII. 

The number of members of said defendant Unions is large 
and it is impossible to bring them before this Court, but 
the causes of action set forth are of common and general in- 
terest to all members of said defendant Unions. | 

VIII. 

Defendant CARDAY ASSOCIATES, INC. is and at all times 
herein mentioned was, a District of Columbia corporation, 
with its principal place of business in Washington, D.C., 
engaged in the business of consultant and saninistrater of 
Health, Welfare and Pension Plans, including the Electrical 
Welfare Trust Fund to which plaintiff periodically makes 
contributions according to its agreement with Local 26. 

IX. | 

At the present time, and at all times material to this 
action Belsinger has been a member of the Greater Washington 
Sign Association (hereafter, "GWSA'"), an unincorporated 
employers’ association which for several years has repre- 
sented the managements of the larger sign ecapanten Gr the 


Washington area in negotiations with Local 26. On or about 
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April l, 1961, Belsinger purchased the assets and took over 


the business of Regal Neon Signs, Inc., a company which on 


May 20, 1959, as a member of Electrical Sign Companies of 
Washington, D.C., (the predecessor of GWSA), had entered 
into a collective bargaining agreement with Local 26 (af- 
firmed by the International Union July 9, 1959). Belsinger 
continued to employ the employees of Regal Neon Signs, Inc. 
and became party to said collective bargaining agreement. 
Belsinger was recognized as a party to said agreement and 
participated jin negotiations between GWSA and Local 26 in 
1962 and 1963, relating to proposed amendments thereto. No 
notice of termination of this agreement has ever been given 
by Local 26, by Belsinger, or by any of the other members of 
GWSA, and this agreement, aS validly amended, is presently 
in effect as between the parties. 
x. 

By letter of March 20, 1963, Local 26 gave notice as 
follows: 

“Piease be advised that the employees covered 

under the Sign Workers agreement of Local Union 

No. 26 and Greater Sign Association of Washing- 

ton, D.C. (sic) hereby notify the Company that 

the agreement be opened for amendment under the 


terms of Article I, Section 2. 


Wages and working conditions are the main sec- 
tions to be amended" 


Following this notice negotiations between GWSA, repre- 
sented by Mr. Donald Belsinger of Belsinger Signs, Inc., and 
Local 26 represented by Mr. Frank Crosby and Mr. T. N. Chapin, 


an official of the International Union, took place. When the 
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parties failed to agree, the dispute was referred to the 
Council, which issued a unanimous decision on November 22, 
1963 (Decision No. 996), as follows: 


"After careful consideration of the evidence 
submitted, the Council rules as follows: 


1. Effective November 27, 1963, the wage 
scale shall be increased 10¢ per hour for 
all classifications except the apprentice 
rates, which shall be determined according 
to the percentage rates as shown in Article 
III, Section 3(b). 


2. Effective November 27, 1963, the follow- 
ing shall be added to Article III, Section 2(a):: 


"New Year's Day, Decoration Day, Fourth of 
July, Labor Day, Thanksgiving Day and Christ- 
mas Day, to be paid for at the regular straight 
time rate of pay. If the holiday should fall 
on Saturday, same shall be forfeited.' 


3. The Council further instructs the parties 
to enter into immediate negotiations for the 
purpose of signing a workable agreement con- 
sistent with modern industry practices an 
roducts. f the parties cannot agree and sign 
a Single document, each may submit a complete 
agreement, containing their ideas, as required 
below. If the parties cannot conclude an agree- 
ment the unresolved issues shall be resubmitted 
to the February 1964 session of the Council for 
adjudication either jointly or unilaterally. 
(Emphasis added) ." 


xI. 
In accordance with the decision of the Council, G 


and Local 26 entered into further negotiations culminating 

in substantial agreement of the parties. On or about 

March 1, 1964, Local 26 executed identical agreenedts with 

all members of GWSA except Belsinger. The terms of each 
agreement, a specimen of which is appended hereto as Exhibit A, 


were exactly those which had been arrived at in the negotia- 


tions between GWSA, including Belsinger, and Local 26. This 
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agreement is presently in force as between the parties, and 
binds ail parties, including Belsinger, although it has not 
peen formally executed by reason of the refusal of Local 26 
to sign with Belsinger. 

xii. 

At the time Local 26 signed agreements with the other 
members of GWSA, and at the present time, there are no out- 
standing differences over wages or working conditions exist- 
ing between Belsinger and Local 26. It appears that the 
sole reason for the continued failure and refusal of Local 
26 to execute the agreement with Belsinger in compliance with 
Council decision No. 996 is the fact that as of February 28, 
1964, Belsinger ceased manufacturing signs in Washington, 
D.C., although continuing to function as 24 service, tubing, 
erection and sales company. 

XIII. 

As early as November 18, 1963, Belsinger gave notice 
of its intention to discontinue its manufacturing facilities 
in Washington, D.C., and requested bargaining on this issue. 


In the first week of December, 1963, Mr. Belsinger met with 


defendants Crosby and McAlwee, who made no objection on the 


part of Local 26 to a transfer of his manufactur ing facilities 
from Washington, pD.C., to Baltimore, Maryland. On February 
24, 1964, Belsinger again notified Local 26 of his intention, 
and received no answer of any kind. Except for the one meet— 


ing mentioned above, Local 26 did not meet or confer with 


a 


Belsinger regarding the transfer of manufacturing facilities, 


nor was there any other discussion of this issue between Bel- 
singer and Local 26, nor any objection by Local 26 tio the 
transfer. 
xIV. 

Although the protracted negotiations between GWSA 
and Local 26 resulted in agreement between the parties on 
the terms of an amended collective bargaining agreement, 
and although Local 26 has executed identical agreements with 
the members of GWSA other than Belsinger, Local 26, with the 
knowledge and approval of the International Union has wrong- 
fully failed and refused to comply with Council Decteion No. 
996, and has refused to execute said amended weveenwat with 
Belsinger. By reason of this failure and refusal to comply 
with Council Decision No. 996, which will continue if not 
enjoined, Belsinger has suffered and is suffering ipreparabie 


harm and injury, and has suffered monetary damages. 


COUNT II. 
Xv. 

Paragraphs I through XIII of Count I are hereby re- 
alleged and made a part of this Count II as though set forth 
in full herein. 

XVI. 

Because of the failure and refusal of Local 26 to exe- 
cute the GWSA agreement with Belsinger, and as a result of 
encouragement and inducement by Local 26, and by defendants 


Gray, Crosby and McAlwee, Belsinger's employees have ceased 
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work. Moreover, Local 26 and defendants Gray, Crosby and 
McAlwee have failed and refused to issue union cards to Bel- 
Singer's employees on their request, and have failed and 
refused to refer men as requested by Belsinger. All of these 
activities, which took place with the knowledge and approval 
of the International Union are violations of the agreement 
between GWSA and Local 26. In addition, the failure of Local 
26 to refer men to Belsinger on request is a violation of 
Section 8{b){4) of the Labor Management Relations Act. As a 


remit thereof, Belsinger has suffered monetary damages. 


COUNT III. 
xVII. 

Paragraphs I through XIII and XVI are hereby realleged 
and made a part of Count III as though set forth in full 
herein. 

XVIII. 

No notice of termination of the collective bargaining 
agreement has ever been given either by Belsinger, by the 
other members of GWSA, or by Local 26. The facts as shown 


by paragraphs I through XIII and XI herein show that, even if 


the agreement was not validly amended as of March 1, 1964, 


Local 26 is presently in violation of the agreement in effect 
prior to the 1964 amendments. By reason of said contract 


violations, Belsinger has suffered monetary damages. 
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COUNT IV. 
XIx. 


Paragraphs I through XIII, XVI and XVIII are hereby re- 


alleged and made a part of Count IV. as though set forth in 
full herein. 
xx. 

On or about May 20, 1964, defendant Carday Associates, 
Inc., informed Belsinger by letter as follows: 

"We have been informed by Local Union 26 that your 

firm is no longer in agreement with Electrical 

Workers Local 26, since March 1, 1964. Accordingly, 

there is attached hereto your check in the amount 

of $192.75 representing contributions for the month 

of April 1964, and a check from the Electrical Wel- 

fare Trust Fund in the amount of $156.30 represent- 

ing contributions for the month of March 1964." 

The Act of Local 26 in so informing Carday Associates, 
Inc., is a violation of the collective bargaining agreement 
as amended, or, in the alternative, the agreement in effect 
prior to the 1964 amendments. In addition, it represents a 
wrongful attempt to induce the employees of Belsinger who are 
beneficiaries of said Electrical Welfare Trust Fund to cease 
work in violation of the GWSA agreements. The refusal of 
Carday Associates, Inc., to administer said Electrical Wel- 
fare Trust Fund in spite of a demand to this effect by Bel- 
singer is a tortious interference with the contract relations 
between Belsinger and Local 26. By reason of these actions, 
Belsinger has suffered monetary damages, and in addition, a 
loyal and valuable employee of Belsinger, Mr. Thomas Jennings 


Tinsley, has submitted his resignation, effective as of June 
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26, 1964. Mr. Tinsley'’s resignation will cause immediate 


and irreparable harm to Belsinger. 


COUNT V. 
xxi. 

As part of the pattern of anti-Belsinger activity here- 
tofore gescribed, (Counts I-IV), Local 26, and defendants 
Crosby and McAlwee, with the knowledge and approval of the 
International Union and defendant Freeman, have since March 
1, 1964, encouraged and induced the customers of Belsinger 
to cease doing business with Belsinger in violation of Section 
8(b) (4) of the National Labor Relations Act. By reason of 
this activity, Belsinger has suffered monetary damage and has 
incurred legal costs. 

WHEREFORE, plaintiff prays: 


(1) That a temporary restraining order issue at once, 


ordering defendants, and each of them, their officers, agents, 


servants, employees, members, attorneys and those persons 
in active concert or participation with them, to cease and 
desist from refusing to comply with Council Decision No. 996, 
and ordering them to comply with such decision by executing 
the collective bargaining agreement as amended, with plain- 
tiff, and complying therewith; 

(2) That a preliminary mandatory injunction issue on 
motion and hearing, ordering said defendants and each of 


them, their officers, agents, servants, employees, members, 
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attorneys and those persons in active concert or participa- 
tion with them to comply with Council Decision No. 996 by 
entering into and complying with the collective bargaining 
agreement as amended; 

(3) That upon the final determination of this cause 
said defendants and each of them, their officers, agents, 
servants, employees, members, attorneys and those persons 
in active concert or participation with them, be peraatent ly 
ordered to cease and desist from failing to comply with 
Council Decision No. 996, and to enter into and comply with 
said collective bargaining agreement as amended; 

(4) For damages in the amount of $27,250.00 and such 
additional damages as plaintiff shall incur, which sum shall 


be set forth by amendment to this complaint; and 


(5) That plaintiff have and recover its costs herein 


incurred; and 
(6) For such other and further relief as to the Court 
may seem just and proper in the premises. 


DATED: June 18, 1964 


ROBERT D. WALLICK 
RICHARD 5. RUBENSTEIN: 
STEPTOE & JOHNSON 


By _ ROBERT D. WALLICK 
Attorneys for Plaintiff 
OF COUNSEL: 


STEPTOE & JOHNSON 

1100 Shoreham Building 
Washington,D.C. 20005 
628-7000 
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{Filed July 13, 1964) 


ANSWER OF DEFENDANTS LOCAL 26, 5. W. GRAY, 
FRANK CROSBY, ROBERT McALWEE AND CARDAY ASSOCIATES 
First Defense 
1. The Complaint does not state a cause of action. 
Second Defense 

In complete defense to the Complaint: 

2. Defendants admit the allegations contained in 
Paragraphs III, Iv, V, VitIl. 

3(a) Defendants deny each and every allegation con- 
tained in Peragraphs I, VII, IX, XII, XIII, XIV, XVI, XVIII, 
xx, XXI. 

(b) Defendants are without information to admit or 
deny the allegations of Paragraph II. 

4. E. W. Gray is not the president of Local 26. 

5. Defendants admit that the notice described in Para- 
graph X of the Complaint was sent and that the Council for 
Industrial Relations issued the decision described in Para- 
graph X but deny every other allegation in Paragraph X. 


6. Defendants admit that they have entered into agree- 


ments with certain electrical sign companies, but deny every 


other allegation in Paragraph XI. 
Third Defense 
As a further and complete defense to the claim for 
equitable relief, Defendants answer as follows: 


7. Plaintiff has an adequate remedy at law. 
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Fourth Defense 


As a further and complete defense, Defendants answer 


as follows: 

8. Primary and exclusive jurisdiction to determine 
the issues involved is vested in the National Labor Relations 
Board under the Labor-Management Relations Act of 1947, 29 
U.S.C. $151, et seq., as amended. ! 

9. By reason of the foregoing, this Court is without 
jurisdiction to determine the subject matter of this action. 

Fifth Defense 

As a further and complete defense, Defendants answer 
as follows: 

10. This action involves and grows out of a labor dis- 
pute as defined in Section 13 of the Norris-La Guardia Act, 
29 U.S.C.A., Sections 101-115, and pursuant to the preva 
sions of the said Act this Court does not have jurisdiction 
to issue the injunction sought by Plaintiff. 

Sixth Defense 

As a further and complete defense, Defendants answer 
as follows: ; } 

11. Plaintiff has failed to exhaust remedies available 
to it under the contract alleged to exist. 

Seventh Defense 
As a further and complete defense, Defendants answer 


as follows: 
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12. Plaintiff by its own actions has breached any 
alleged contractual relationship and has rendered the re- 
lief requested illegal under the National Labor Relations 


Act, as amended. 


WHEREFORE, Defendants respectfully request the Honorable 
Court to dismiss Plaintiff's action and award judgment for 
the Defendants together with costs and disbursements in this 


action. 


Demand for a Jury Trial 
Defendants hereby demand a trial by jury of all the 
issues in this action. 
Dated at Washington, D.C., this 13th day of July, 1964. 
Respectfully submitted, 
VAN ARKEL & KAISER 


1730 K Street, N. W. 
Washington, D. C. 


By /s/ Ronald Rosenber 
Ronald Rosenberg 


Attorneys for Defendants Local 
26, Gray, McAlwee, Crosby and 
Carday Associates 


(Filed June , 1964) 


AFFIDAVIT OF HOWARD P. BELS INGER 


WASHINGTON ) ss: 
DISTRICT OF COLUMBIA) 


HOWARD P. BELSINGER, being first duly sworn, deposes 


and says: 

I am an employee of Belsinger Signs, Inc., and work at 
the Washington facility of the company, 919-921 Florida 
Avenue, N.W., Washington 1, D.C. 

On February 27 and 28, 1964, I saw Mr. Frank Crosby, an 
official of the International Brotherhood of Electrical Work- 
ers, Local Union #26, visiting with and speaking to the em- 
ployees in the drafting, erection and tube departments of 
Belsinger Signs, Inc. These employees later told me that 
Mr. Crosby had attempted to persuade them to quit work at 
Belsinger Signs, Inc., since the company was no longer a 
union employer. 


Dated: June 18, 1964. 


/s/ Howard P. Belsinger 
Howard P. Belsinger 


AFFIDAVIT OF DONALD K. BELSINGER 


WASHINGTON ae 
DISTRICT OF COLUMBIA) 5 


DONALD K. BELSINGER, being: first duly sworn, deposes 
and says: 

I am the president of Belsinger Signs, Inc., a District 
of Columbia corporation doing business at 919-921 Florida 
Avenue, N.W., Washington 1, D.C., and 1300 Bayard Street, 


Baltimore 30, Maryland. 
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On or about April 1, 1961, I purchased the assets and 
took over the business of Regal Neon Signs, Inc. Although 
the name of the business was changed to Belsinger Signs, Inc., 
I continued to employ the employees of Regal Neon Signs, Inc. 


Regal Neon Signs, Inc., together with other members of an 


employers’ association called Electrical Sign Companies of 


Washington, D.C., had entered into an agreement with the In- 
ternational Brotherhood of Electrical Workers, Local Union 
#26 on May 20, 1959 (approved by International Brotherhood 
of Electrical Workers on July 9, 1959). From the time I took 
over the company until the present time, I have considered 
Belsinger Signs, Inc., to be bound by this agreement, and 
the union has recognized that Belsinger Signs, Inc., is a 
party to this agreement. For example, in 1962 I participated 
as a member of the Greater Washington Sign Association (the 
successor to Electrical Sign Companies of Washington, D.C.) 
in negotiations with Local #26 regarding proposed amendments 
to our collective bargaining agreement which led to an arbi- 
tral decision by the Council on Industrial Relations for the 
Electrical Contracting Industry (dec. #820, Feb. 20, 1962). 
On March 20, 1963, Local #26 notified the members of the 
Greater Washington Sign Association, including myself, of 
their desire to open the agreement for amendment under the 
terms of Article 1, Section 2. Lengthy negotiations followed, 
in which I served as representative of the Association, cul- 


minating in a decision by the Council on Industrial Relations 
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for the Electrical Contracting Industry (dec. #996, Nov. 22, 
1963). In compliance with this decision, I continued to meet 
with Local #26 in December of 1963 and January of 1964, in 
order to arrive at an agreement consistent with modern industry 
practices. By the end of February, 1964, all outstanding 
differences between the Association and Local #26 had been 
settled, and we had arrived at the point of signing an agree- 
ment. But for reasons which will follow ienseuately: the 
union refused to sign with Belsinger Signs, Inc., although 

it did sign agreements incorporating the terms we had agreed 
upon with all the other members of the Association. - 

As early as November, 1963, the directors of our com- 
pany had decided that the manufacturing operations being 
performed by the Washington office of Belsinger Signs, Inc., 
should be transferred to Baltimore, Maryland, for economic 
reasons, and that the Washington office should continue to 
function as a sales, service and erection facility.:' On 
November 18, 1963, I notified Local #26 of my intention to 
transfer the manufacturing operations, and requested a dis- 
cussion of this matter. In the first week of December, a 
meeting was held in the office of Mr. Robert cAlwee, Busi- 
ness Manager of Local #26, at which were present Mr. Frank 
Crosby, Business Agent for Neon Workers of Local #26, Mr. 
McAlwee and myself. At this meeting we discussed the dis- 


continuance of the manufacturing of signs and the continuance 
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of erection of signs, service of signs, tube bending and sales 


in Washington, 9.C. The representatives of the union ex- 
pressly stated that there was nothing to prohibit us from 
operating in any phase of the sign business and any place we 
saw fit. 

After this neither Local #26 nor the International Office 
of the International Brotherhood of Electrical Workers com—- 
municated with me regarding the proposed transfer or raised 
any objections thereto. On February 24, 1964, I again served 
notice on Local #26 that manufacturing would cease at Washin- 
ton, D. C., on February 28, 1964. Again the union made no 
objection. On February 26, 1964, we poded a notice in our 
plant notifying our employees that were affected by the dis- 
continuance of the manufacturing facility that they were in- 
vited to apply for transfer to other departments of our com- 
pany. The first time I became aware that the union opposed 
our proposed transfer of manufacturing operations was on 
February 27 and 28, 1964, when I received several resignations 
from employees in the erection and drafting departments of 
the company after these employees had received visits from 
Mr. Frank Crosby. 

Since Local #26 has ignored all my requests to them to 
meet and sign the collective bargaining agreement agreed 
upon by us on OF about March 1, 1964, I have no means of know- 
ing the cause of their refusal to sign, but in view of the 
foregoing facts it would appear that their refusal to sign 


the agreement, like the resignation of the above-mentioned 
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employees, is based on a policy of opposition to transfer 
of our manufacturing operations. The refusal of Local #26 
to sign the agreement cannot be attributed to any outstand- 
ing differences of opinion between Local #26 and Bélsinger 
Signs, Inc., since all such differences between all members 
of the Greater Washington Sign Aseociation and Local #26 
had been entirely resolved by the end of February, 1964. 


The refusal of Local #26 to sign the agreement has caused, 


and is presently causing, great injury to Belsinger Signs, 


Inc. Because of said refusal to sign, our employees, as well 
as Local #26, have taken the position that we are no longer 

a union emplouer, and we have received twelve resignations 

to date of experienced employees. Because of the resignation 
of one of these employees, James Pumphrey, who was the li- 
cense electrical representative for our company in the Dis- 
trict of Columbia, I have had to take over this job myself 
and I am now presently performing this job at a grdat loss 

in time and revenue to the company. Other resignations have 
forced us to perform certain jobs in Baltimore, Maryland, 
which would ordinarily be performed in Washington, D. C., 

at a great loss in time and expense. Moreover, because of 
the aforesaid resignation and because Local #26 now refuses 
to refer men to us on request or to issue union cards to 
employees at their request, we have had to work with less 
experienced men and to train new men, again at great ex- 


pense. 
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Furthermore, because of the failure of Local #26 to 
sign the agreement, Carday Associates, Inc., the administra- 


tors of the Electrical Welfare Trust Fund to which Belsinger 


Signs, Inc., periodically makes contributions as required by 


the agreement, has returned checks representing contributions 
for the months of March, April and May, 1964, and as a result 
of this action several more of the employees at Belsinger 
Signs, Inc., may be forced to leave the company's employ. 

One such employee who has informed me that he will resign 

as of June 26, 1964, by reason of this action and other 
pressure exerted by Officials of Local #26, is Mr. Thomas 
Jennings Tinsley who handles some of our more important 
accounts including the Hecht Company and Peoples Drug Stores, 
Inc. Mr. Tinsley is a licensed electrical contractor repre- 
senting Belsinger Signs, Inc., in the various counties in 
the State of Virginia and in various counties in the State 
of Maryland, and his termination of employment would pro- 
hibit us from doing business in these areas a5 we would no 
longer have a licensed representative in these counties. 
Therefore, Mr. Tinsley's leaving the Company poses a threat 
of imminent and irreparable damage to us. 

Finally, the refusal of Local #26 to sign the agreement, 
and their present position that Belsinger Signs, Inc., is not 
a union employer has led them to {nduce and to coerce 
Peoples Drug Stores, Inc., to cease doing business with us. 


After a lucrative order from Peoples Drug Stores, Inc., was 
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recently cancelled, I was informed by Mr. William Adams of 
Peoples Drug Stores, Inc., that Local #26 had induced and 
coerced him to cancel said order. The estimated loss from 
said cancellation is approximately $3,500.000, and I believe 
that if Local #26 does not sign the agreement with us, but 


continues to treat us aS a non-union employer, pressure will 


be brought upon other of our customers similarly to cancel 


orders and to cease doing business with us. 


Dated: June 18, 1964. 


/s/ Donald K. Belsinger 
nald K. singer 


(Filed July » 1964) 


AFFIDAVIT 


FRANK C. SANDOW, being first duly sworn, deposes and 
Says: 

I am Property Manager for American Security Corporation, 
a subsidiary of American Security and Trust Company, 15th 
Street and Pennsylvania Avenue, N.W., Washington 5, D.C. My 
duties include the negotiation of contracts on behalf of 
American Security Corporation for the construction and erec- 
tion of neon and other signs at American Security Corporation 
and American Security and Trust Company properties th the 
Washington area. I am not an officer of American Security 


Corporation. 
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I have in the past done business with Mr. Belsinger of 
Belsinger Signs, Inc., and negotiated a contract with Mr. 
Belsinger for the remodeling of an existing sign as long ago 
as July 1963. Belsinger Signs, Inc., completed erection of 
a neon time and temperature display at our metropolitan office, 
1425 F Street, N.W., Washington, D.C. on or about June 12, 
1964. 

On or about June 19, 1964, I received a call from Mr. 

Frank Crosby, 2 representative of International Brotherhood 
of Electrical Workers, Local Union No. 26. Mr. Crosby asked 
whether or not I had contracted with Belsinger Signs, Inc., 
for the construction of 2 sign at our metropolitan office. 
I said that this was true. Mr. Crosby then asked whether I 
knew that Mr. Belsinger did not have a contract with Local 
No. 26. I answered that Mr. Belsinger had indicated that he 
was 2 union employer. Mr. Crosby then indicated to me that 
Mr. Belsinger had represented to other customers that he had 
a contract with Local No. 26, but that this was not true. 

Mr. Crosby then suggested that I could cancel ow lease 


with Mr. Belsinger (we leased from him the sign at the metro- 


politan office) on the ground of misrepresentation. He stated 


further that he was aware of the policy of American Security 
Corporation to use only union labor on constructi on jobs on 
the properties of American Security Corporation and American 
Security and Trust Company. 

I then called Mr. Belsinger and again asked him whether 
he was a union employer. Again Mr. Belsinger replied in the 


affirmative. 
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It is the firm policy of American Security Corporation 
to give construction contracts for work on our properties 
and those of American Security and Trust Company only to com- 
panies which employ union labor, and I expect this policy to 


continue in the future. 


(Filed July 6, 1964) 


AFFIDAVIT OF JAMES H. ADAMS 
I, James H. Adams, being sworn, do hereby depose and 


say: 


I am Director of Store Planning for Peoples Drug Stores, 


Inc., of 60 Florida Avenue, N.E., Washington, D. Cc. 

On or about May 6th, 1964, I negotiated a contract for 
the construction and erection of three neon signs to be 
erected at Peoples Drug Store located at Dupont Circle and 
P Streets, N.W. This contract was signed by James Tinsley 
representing the Belsinger Sign Company and myself for 
Peoples Drug Stores, Inc. 

A few days later a Mr. Crosby representing the electrical 
workers union came to my office and asked if we had signed a 
contract for signs at the above-mentioned store with the 


Belsinger Co.? I answered in the affirmative; Mr. Crosby 
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then asked if I was aware that the "Belsinger Co." was not 


“ynion." I replied that I had been informed by Mr. Tinsley 


that his company was union. 

Later in the talk I asked Mr. Crosby if the Belsinger 
Company could install the above-mentioned signs as Mr. Tins- 
ley had put a great deal of time on this and that I wuld 
like for them to complete the work. Mr. Crosby replied that, 
"they could complete this one”, also "we would like for you 
to deal with a union shop as we have a great number of union 
employees in the city.” 

I called Mr. Tinsley to ask him about the fact that 
they were not union. Mr. Tinsley asked "what about number 
74's sign?” I informed him that it would be necessary for 
them to have a letter from the union stating that they were 
in good standing before they could erect the signs. (Store 
74 is located at 2529 Pennsylvania Avenue, S. E.) To this 
date, I have not received nor seen such 2 letter. 


I swear thatthis is a true statement of facts. 


/s/ James H. Adams 


(Filed July , 1964) 


AFFIDAVIT 


THOMAS J. TINSLEY, being first duly sworn, deposes 


and says: 
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I am an employee of Belsinger Signs, Inc., and have 


been such an employee at all times since Belsinger Signs, 
Inc., purchased the assets and took over the bupinens of 
Regal Neon Signs, Inc., on or about April 1, 1961. I pre- 
viously was an owner and employee of Regal Neon Signs, Inc. 

I am a licensed electrician in all the counties and the 
municipal jurisdictions surrounding the District ot: Coldabes.. 
I am the only employee of Belsinger Signs, Inc., holding 
such licenses; consequently, I obtain the permits necessary 
for my employer in those jurisdictions. 

I have maintained my sales contacts with the former 
customers of Regal Neon Signs, Inc., including Peoples Drugs 
Stores. Orders from such contracts are solicited and secured 
through my efforts. 

Late in May 1964, I received the attached letter from 
Mr. Frank Crosby of Local Union No. 26 of the IBEW, dated 
May 28, 1964, informing me that I would not be covered by 
the Union Welfare Fund after June 30, 1964. 

On June 10, 1964, following receipt of that letter, I 
submitted the attached resignation from Belsinger Signs, Inc. 

On June 23, 1964, I conditionally withdrew my tendered 
resignation. A copy of that conditional withdrawal is 
attached. 

I am 64 years of age and have been a member of the inter- 


national Brotherhood of Electrical Workers for 29 years. My 
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wife has a record of illness. Accordingly, the welfare bene- 


fits under the Union Welfare Fund are exceedingly important 


to me. If I am deprived of those benefits, or if my right to 
receive such benefits is in doubt while a court suit is pend- 
ing, I will resign from Belsinger Signs, Inc., and seek en- 


ployment elsewhere with an employer covered by the fund. 


(Filed July , 1964) 


AFFIDAVIT 


DONALD K. BELSINGER, being first duly sworn, deposes 
and says: 

I am the President of Belsinger Signs, Inc., who has 
previously made an affidavit filed in this case with the 
complaint and the supplementary affidavit dated July 7, 1964. 

I certify that the attached are the originals and/or 


true copies of the documents indicated: 


a es The original of a letter dated March 20, 1963, received 
by Belsinger Signs, Inc., from Local Union No. 26 advising 
the former that the Union was opening negotiations under their 


agreement for covered employees. 
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2. Original of letter dated October 10, 1963, received by 
the Greater Washington Sign Association from Local Union 
No. 26 advising that their dispute, over contract terms, would 
be submitted to arbitration. 
3. Copy of letter dated November 18, 1963, from Belsinger 
Signs, Inc., to Local Union No. 26 advising of the intended 
discontinuance of the D.C. manufacturing facilities and re- 
questing a discussion on the matter within two weeks. 
4. Copy of a draft agreement between the Electrical Sign 
Companies of Metropolitan Washington, D.C., and Local No. 26 
of the International Brotherhood of Electrical Workers sub- 
mitted by the association of employers to the Union on or 
about February 23, 1964. 
5S. Copy of letter dated February 24, 1964, from Belsinger 
Signs, Inc., to Local Union No. 26 advising that the manufac- 
turing operation in Washington, D.C., would be dimeoutvaued 
February 28, 1964. | 


6. Copy of leter dated February 29, 1964, from Belsinger 


Signs, Inc., to Local Union No. 26 advising the Union of the 
resignation by the company's employees following the appear- 
ance of Mr. Crosby at the company's plant and also advising 
that the Union had refused to issue temporary work permits 
to replacement employees. 

fe Copy of letter dated March 3, 1964, from Belsinger 
Signs, Inc., to Local Union No. 26 re issuance of teaporary 


work permits for employees. 
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8. Copy of telegram from Belsinger Signs, Inc., dated June 


5, 1964, to Local Union No. 26 demanding that they enter 

into an agreement. 

9. Copy of telegram from Belsinger Signs, Inc., dated June 
5, 1964, to the International Brotherhood of Electrical 
Workers demanding that the Union enter into a contract. 

10. Copy of letter dated June 11, 1964, from Carday Asso- 
ciates, Inc., advising Belsinger Signs, Inc., that its con- 
tributions to the welfare fund were being returned since it 
had been advised that the company was no longer covered by 
an agreement with the Union. 

11. Copy of letter dated June 12, 1964, from the National 
Electrical Benefit Fund to the same import as the preceding. 
12. Copy of letter dated June 15, 1964, from Belsinger Signs, 
Inc., to Carday Associates, Inc., advising them that the com- 


pany does have an agreement. 


Approximately 80 per cent of the company's business is 
done with firms such as Peoples Drug Stores, Inc, Banks, 
Department Stores, and shopping centers which insist that 
the sign company be a union shop. Approximately 50 per cent 
of the company's business is in the counties and other juris- 
dictions surrounding Washington, D.C., for which Mr. Thomas 
J. Tinsley holds the electrical license and secures the 


permits for the company. 
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Mr. Tinsley personally secures sales with many of the 
company's important customers, such as Peoples Drug Stores, 
based on his long experience with this company and its prede- 
cessor. | 

Loss of Mr. Tinsley with the consequent loss of business 
in the surrounding counties and with several of the company's 
major customers in the District of Columbia would constitute 
irreparable damage and would require the company to go out of 
business within the several months following. Loss of the 
major account which require that the Sign manufacturer and 
erector be union shop would put the company out of business 
in a matter of months. 

Prior to the receipt of defendant's affidavits in this 
case, no one of the defendants ever advised me of the reason 
for their refusal to enter into a contract with me, ever 
answered my requests that they do so, or ever requested arbi- 
tration or discussion re the discontinuance of manufacturing 
operations. 

One other employer with employees covered by the sub- 
ject agreement with the defendant unions, Bud's Neon Signs, 


does not have a sign manufacturing operation. 


Donald K. Belsinger 
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(Filed July , 1964) 


AFFIDAVIT 


DONALD K. BELSINGER, being first duly sworn, deposes 
and says: 
I have examined the foregoing documents, entitled (1) 


"Belsinger Signs, Inc. Union BEaployees as of 2/26/64 and 


Through 6/1/64"; (2) “Number of Belsinger Signs, Inc. Union 


Eaployees Retained, Laid Off, and Resigned". These documents 
were prepared under my supervision, and I believe that the 


information contained therein is true and entirely accurate. 


BELSINGER SIGNS, INC. UNION EMPLOYEES as of 2/26/64 and 
THROUGH 6/1/64 


UNION DATE DATE 
AFFILIATIONS HIRED LEFT REASON 


mame SC AFFILIATIONS _ EE ee 


Thomas J. Presently 
Tinsley Local 26 Employed 


Howard P. Applied for work 
Belsinger card (refused) 


James L. Long Local 26 


John Strokos Applied for work 
card (refused) 3/2/64 


James Thomas Baltimore Local 3/9/64 


Richard Reed Baltimore Local 4/7/64 
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UNION DATE DATE 
NAME AFFILIATIONS HIRED LEFT REASON 
Ee EO EADUN 


Edward R. 

Moscati Local 26 2/28/64 Laid Off 
Anthony 

Pirrone Local 26 2/28/64 lege 
Nicholas j 

Decker Local 26 2/28/64 
Lonnie 

Hulon Local 26 2/28/64 

Joseph 

Jurnak Local 26 2/28/64 


Edward J. 

Pumphrey 3/2/64 Resigned 
Lowell 
Strawser 4/21/64 Resigned 
Thomas 
Mitchell 2/26/64 Resigned 
William 

Miller 2/28/64 Resigned 
Robert 

Alarcon 2/28/64 Resigned 


William 

Swartz Baltimore Local 3/6/64 Transferred 
to Balti- 
more plant 


NUMBER OF BELSINGER SIGNS, INC. UNION EMPLOYEES RETAINED, 


LAID OFF, AND RESIGNED 
————————— —cscssaee————vm—m—91—“—. 


Employees as of 2/26/64 14 


Employees Laid Off 

Employees Resigned 

Employees transferred to Baltimore 
New Employees 

Total Employees as of 6/1/64 
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(Filed July 2, 1964) 


AFFIDAVIT 


Frank Crosby, being first duly sworn, deposes and says: 

Iama business representative of Local 26, Interna- 
tional Brotherhood of Electrical Workers, AFL-CIO. 

I participated in the collective bargaining negotia- 
tions with the metropolitan electrical sign companies on 
behalf of Local 26. Although the sign companies negotiate 
jointly, collective bargaining agreements are signed sepa- 
rately and none of the companies has authority to bind the 
others. The Electrical Sign Companies of Washington, D. C., 
is composed of poth union and non-union employers. 

Donald Belsinger attended these meetings although Bel- 
singer Signs, Inc., had never executed a collective bargain- 
ing agreement with Local 26. I assumed from Mr. Belsinger's 
participation that Belsinger Signs, Inc., intended to exe- 
cute 2 collective bargaining agreement with Local 26 at the 
conclusion of the negotiations. Prior to the conclusion of 
the negotiations, and at a point when the parties had not 


reached final agreement, Mr. Belsinger informed Local 26 


that he was transferring the major part of his operations 


and firing some two-thirds of his men. Mr. Belsinger had 5 
months previously indicated that he was cansider ing certain 
changes in his operations. Mr. McAlwee, the business agent 


for Local 26, was unable to ascertain from Mr. Belsinger the 
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exact nature of the contemplated changes but we indicated that 
Local 26 would object to Mr. Belsinger transferring part of 
his operations to Baltimore. Article II, Section 9 of the 
1962 collective bargaining agreement between Local 26 and 
those electrical sign companies under contract provides, 
Local Union No. 26 is a part of the Interna- 

tional Brotherhood of Electrical Workers and any 

violation or annulment of working agreements of: 

Local 26 or any other local union of the IBEW; (not 

in conflict with any law, State of Federal), or the 

subletting, assigning, or transfer of any work in 

connection with electrical work to any person, firm 

or corporation not complying with the terms of this 

Agreement by the employer will be sufficient cause 

for cancellation of this Agreement, after the facts 

have been determined by the International Office of 

the Union. 

On learning of the firing of these men by Belsinger 
Signs, Inc., I went to Mr. Belsinger's place of business. I 
told the men who had been fired that I would attempt to find 
them other work. A number of the men who had not been fired 
informed me that they were quitting. I told them not to quit 
Since it would be difficult to find jobs for so many people. 
They told me that they would not Stay for any reason. I at 


no time attempted to persuade any Belsinger employees to quit. 


/s/ Frank Crosb 
Frank Crosby | 
Business Agent, Local 26, In- 
ternational Brotherhood of 


Electrical Workers, AFL-CIO 


kd 
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(Filed July 2, 1964) 
AFFIDAVIT 


Edward J. Pumphrey, being first duly sworn, deposes and 
says: 

I was formerly employed by Belsinger Signs, Inc. 

In Late February 1964, upon learning that Belsinger 
Signs, Inc., had summarily fired a number of my fellow em- 
ployees, I tendered my resignation. Mr. Donald Belsinger 
requested me to stay and I did return for 1 day. However, I 
then resigned againand have not returned since. 

My reason for leaving was my concern at the shabby treat- 
ment my friends and fellow-employees had received from the 
company. I was also concerned that Belsinger Signs, Inc., 
might treat me the same way in the future and that my job 
therefore lacked security. 

At no time did Mr. Crosby or any representative of Local 
26 urge me to quit. In fact, Mr. Crosby suggested that I re- 
main with Belsinger Signs, Inc., because of the difficulty 
I would have finding other employment. 

I am presently employed by Jack Stone, Inc., and would 
not return to Belsinger Signs, Inc. My present working con- 
ditions are better than those at Belsinger Signs, Inc., and 


I greatly prefer my present place of employment. 


/s/ Edward J. Pumphrey 
war - Pumphrey 
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(Filed July 10, 1964) 


AFFIDAVIT OF THOMAS J. TINSLEY 


THOMAS J. TINSLEY, being first duly sworn, dipones and 
Says: 

I am an employee of Belsinger Signs, Inc. 

I intend to remain in the employ of Belsinger Signs, 
Inc., until my retirement. 

I have discussed the problems raised by the current dis- 
pute with representatives of Local 26 and of Belsinger Signs. 
I have never been asked to leave my present employment by any 
representative of Local 26. 

Based upon my discussions, I am satisfied with my posi- 
tion and do not intend to leave the employ of Belsinger Signs, 


Inc. I sent the attached letter to comfirm that fact. 


/s/ Thomas J. Tinsle 
Thomas J. Tinsley 


9213 Saybrook Avenue 
Silver Spring, Maryland 
June 22, 1964 

Att.: Mr. Rosenburg 

IBEW, Local 26 

1745 K Street, N.W. 

Washington, D. C. 

Dear Sir: 


Since submitting my resignation to the Belsinger Sign 
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Company, I have reconsidered and am advising you that I de- 
sire to continue working at the above named campany, provided 
the company wishes to retain me, and provided my employment 
at the Belsinger Sign Co. will not in any way jeopardize my 
continuous and good standing membership in IBEW, Local 26, 
and will not in any way prevent me from receiving the bene- 
fits due me from IBEW Local 26 upon my retirement on my 65th 
birthday, which occurs July 20, 1965. 

Respectfully yours, 

/s/ Thomas J. Tinsley 


Thomas Jennings Tinsley 


MEMORANDUM AND OZDER OF THE UNITED STATES 
DISTRICT COURT DATED JULY 15, 1964 


"This matter comes before the Court on 2 motion for 
a mandatory preliminary injunction. 


“The plaintiff, Belsinger Signs, Inc., is engaged 

in the manufacture, sale and repair of neon signs. 

The Plaintiff is a member of the Greater Washing- 
i 's association 

fendant 

Union. 

lective bargaining agreements 

GWSA except the plaintiff. 


“The plaintiff states that the reason the Union did 
not sign the contract is that Belsinger ceased the 
manufacture of signs in Washington, although it 
continued to sell and service the signs. 


"The Defendant Union contends that two-thirds of 
the work force was fired and, as a result, Local 
26 no longer represented a majority of the em- 
ployees. 
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"The plaintiff has filed unfair labor practice 
charges with the National Labor Relations Board, ' 
and a hearing is scheduled for August 17, 1964. 


"The plaintiff now comes before this court and asks 
for a temporary restraining order requiring the de- 
fendants to cease and desist from refusing to com- 
Ply with the decision of the Council, which had di- 
rected the parties to enter into negotiations, and 
for a preliminary mandatory injunction ordering the 
defendants to enter into the collective bargaining 
agreement. 


"It appears to this Court that the allegations of 
the plaintiff are founded on a claim of unfair 
labor practices. This Court does not have juris- 
diction over these matters since Congress has ex- 
pressly preempted these actions for the Natioml 
Labor Relations Board. See United Electrical Work- 
ers v. General Electric Co., 231 F.2d 259 (D.C. 
Cir. 1956). 


"In addition, this complaint is now pending before 

the National Labor Relations Board and a hearing: is 
Scheduled for August 17, 1964. It would be a clear 
subversion of the National Labor Relations Act, 29 

U.S.C.A. 160, for this Court to assume jurisdiction 
of this complaint." Walsh, J. 


(Filed July 16, 1964) 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of July, 1964, that 


Belsinger Signs, Inc. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 15th day of July, 1964, in favor of 


said Defendants against said Plaintiff. 


/s/ Robert D. Wallick 
ttorney for aintiff 
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(Filed August 7, 1964) 


Before: Bazelon, Chief Judge, Wilbur K. Miller, and Wright, 
Circuit Judges 


ORDER 

This case came on for hearing on appellant's petition 
for review, reversal and/or remand of order entered by the 
United States District Court for the District of Columbia, 
on July 15, 1964, denying petitioner's motion for a prelimi- 
nary mandatory injunction, and/or for such a preliminary man- 
datory injunction, and said petition was argued by counsel. 
Upon consideration whereof, it is 

ORDERED by the court that the aforesaid petition is 
denied, without prejudice to the renewal thereof upon a show- 
ing of changed circumstances amounting to irreparable injury, 
and it is 

FURTHER ORDERED by the court that the times for filing 
the briefs and joint appendix of the parties is fixed as 
follows: 


Appellant's brig shall be filed on or 
before August 15, 1964. 


Appellees’ brief shall be filed on or 
before August 31, 1964. 


Appellant's reply brief, if any, and the 
joint appendix of the parties, shall be 
filed on or before September 14, 1964. 
The briefs of the parties may be filed in typewritten 
or mimeographed form, provided that the brief in printed 
form shall be filed not later than September 14, 1964, and 


the Clerk is directed to set this case for hearing on a 


date as soon after September 14, 1964, as the business of the 


court will permit. 


The parties may serve upon each other a statement as to 


the contents of the joint appendix on such date as may be 


agreed upon by the parties. 


PerCurian. 


Dated: August 7, 1964 
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JURISDICTIONAL STATEMENT 


This is an appeal from an interlocutory order in 
the United States District Court for the District of Columbia 
which denied appellant's motion for a preliminary mandatory 
injunction enforcing an arbitration award. 

The jurisdiction of the Court below was founded 


upon the Labor Management Relations Act, Sections 301 and 303, 


29 U.S.C.A. §§ 185, 187, and upon 28 U.S.C.A. § 1337, as is 


shown by the complaint filed with the Court below in C.A. 
1448-64, pages 2-6, et seq. The jurisdiction of this Court 

is founded upon 28 U.S.C.A. § 1292 (a) (1), as is shown by 
appellant's Petition filed with this Court in Court of Appeals 
No. 18,780 herein, pages 3-10. If, as defendants argue in 

their Opposition to Petitioner's original Petition, page 8, 

the Norris-LaGuardia Act is applicable in the circumstances of 
the instant case, then jurisdiction of this Court is also founded 


upon the Norris-LaGuardia Act, Section 10, 29 U.S.C.A. § 110. 


STATEMENT OF CASE 


This is a suit to enforce a binding arbitration 
award and for the related damages. The matter is before this 
Court at this time on appeal from an interlocutory order of the 
court below which denied appellant's motion for a preliminary 
mandatory injunction enforcing that award. At this juncture 
of the case, appellant only seeks such enforcement of the 
arbitration award. 

Appellant Belsinger Signs, Inc., plaintiff below, 
is engaged in the business of constructing, erecting and repair- + 
ing signs in the District of Columbia, and surrounding communities. 
It is an “employer” within the meaning of the Labor Management 
Relations Act. 

Its employees have been represented by appellee 
Brotherhood of Electrical Workers, Local Union 26, (hereinafter 
referred to as “Local 26"). Local #26 is a labor organization 
representing employees in an industry affecting commerce within 
the meaning of the Labor Management Relations Act. Appellees 
E. W. Gray, Frank Crosby and Robert McAlwee, were at the time 
of the acts complained of President of Local 26, Business Agent 
for Neon Workers of Local 26, and Business Agent of Local 26, 
respectively, and were agents of Local 26 within the meaning 


of the Labor Management Relactions het.2/ 


1/ Appellant is informed that Appellee E. W. Gray is no longer 
a President of Local 26, but is now employed by the Internationa] 
Union at 1200 15th Street, N.W., Washington, D. C. 
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By stipulation among the parties, the Intexnational 
Brotherhood of Electrical Workers (hereinafter referred to 
as "International Union") and its President, Gordon Precnah: 
have been removed from the present proceedings; that is, 
appellant has agreed that the subject motion for a preliminary 
injunction in the court below, and this appeal from denial 
thereof, are limited in application to Local #26 and its 
officials and its agents. 

The court below did not take testimony from witnesses. 
Instead, at the court's request, a full hearing was deferred 
until the court was satisfied as to the questions of law involved. 
Appellant's motion was then denied on such a point of law, to wit, 
that the "Congress had expressly preempted these actions for 
this National Labor Relations Board." | 

This has left certain brevities and conflicts in 
affidavits which were not explored in open court. It was for 
this reason, plus appellant's interest in narrowing issues at 
the present juncture, that appellant stipulated the removal of 
the International Union and its President from present proceedings. 

However, appellant's position is that the record below 
does fully support its plea for a preliminary mandatory injunc- 
tion; and that this is so, even if the conflicts in affidavits 
are interpreted in the light most favorable to the appellee 


local union. 


The facts so established are as follows: appellant's 
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predecessor, Regal Neon Signs, Inc., together with other 
members of an employer's association called the Electrical 
Sign Companies of Washington, D. C., entered into agreement 
with Local 26 on May 20, 1959 (approved by the International 


Union on July 9, 1959) (Complaint 3; affidavit of Donald K. 


< 2 
Belsinger dated June 18, 1964, J.A. 4,16) .2/ Appellant pur- 


chased the assets and took over the business of Regal Neon Signs, 
Inc., on April 1, 1961 (Id.). Appellant continued to employ the 
employees of Regal Neon Signs, Inc., and participated actively 

as 2 member of the Greater Washington Sign Association, the 
successor to the Electrical Signs Companies of Washington, D. C. 
(Complaint 3; Belsinger 1, 1-2, J.A. 4,16). Appellant was 
recognized by Local 26 to be a party to the agreement of May 20, 
1959, and participated as a member of the Greater Washington 

Sign Association in negotiations with Local 26 regarding proposed 
amendments to the agreement of May 20, 1959, leading to an arbi- 
tration award by the Council on Industrial Relations for the 
Electrical Contracting Industry dated February 20, 1962 (Id.). 


On March 20, 1963, Local 26 notified the union members 


——_——_— 


2/ There are three affidavits of Donald K. Belsinger, plus 
the verified complaint signed by Mr. Belsinger. The first 
affidavit dated June 18, 1963, will be referred to as 
“Belsinger 1." The second, to which twelve documents 
were attached, will be referred to as"Belsinger 2." The 
third, to which statistical analyses of appellant's work 
force are attached, will be referred to as "Belsinger 3." 
For each case, the relevant page numbers will follow the 
designation. 


3/ 
of the Greater Washington Sign Association of its desire to 


open the agreement for amendment under the terms of Article lL, 
Section 2 (Complaint 4; Belsinger 1, 2: Belsinger 2, 2, document 
1, J.A. 4, 16, 26). Lengthy negotiations followed, in which 
Donald K. Belsinger, President of appellant corporation, served 
as representative of the union members of the Association 
(Complaint 4; Belsinger 1, 2, J. A. 4, 16, 17). 

When an impasse in negotiations was reached, Local 
26 submitted the dispute over contract terms to arbitration pur- 
suant to the requirements of the 1959 collective bargaining agree- 
ment (Complaint 4; Belsinger 1, 2; Belsinger 2, 1, Document 2, 
J.A. 4-5, 16-17, 27). The Council on Industrial Relations for 
the Electrical Contracting Industry issued its award, Decision 
No. 996, on November 22, 1963. That award granted a wage increase, 
set forth a holiday provision and then ruled as follows: 

"3. The Council further instructs the parties 

to enter into immediate negotiations for the 

purpose of signing a workable agreement consistent 

with modern industry practices and products. If 

the parties cannot agree and sign a single doc- 


ument, each may submit a complete agreement, con- 
taining their ideas, as required below. If the 


The Greater Washington Sign Association is an all-inclusive 
association of employers in the Washington, D. C. area in- 
cluding both employers with agreements with Local 26 and those 
without such agreements. The so-called “union” members which 
have bargained as an employer unit at least since 1962 are 
appellant, Jack Stone Co., Inc., Folks and Miller Sign Co., 
and Service Neon Signs, Inc. Donald K. Belsinger was 
elected President of the Greater Washington Sign Association 
on June 6, 1963, and was re-elected for a period of one year 
on May 6, 1964. 


parties cannot conclude an agreement the 
unresolved issues shall be resubmitted to the 
February, 1964, session of the Council for 
adjudication either jointly or unilaterally" 
(Complaint 4; Belsinger 1, 2, J. A. 5, 16-17). 


In compliance with this decision, Donald K. Belsinger, 
representing the Greater Washington Sign Association, continued 


to meet with Local 26 in December, 1963, and January and Feb- 


ruary of 1964, in order to arrive at an agreement consistent 


with modern industry practices (Complaint 5; Belsinger 1, 2, 
J. A. 5, 16-17). By the end of February, 1964, all outstand- 
ing differences between the Association and Local 26 had been 
settled, and in early March, 1964, Local 26 executed the new 
agreement with all other union members of the association. 

It then refused, and has continued to refuse, to execute the 
agreement or 'to negotiate further with appellant (Complaint 
5; Exhibit A appended thereto; Belsinger 1, 2; Belsinger 2, 2, 
documents 8 and 9, J. A. 5-6, 17, 28). 

At no time prior to the commencement of this action 
on June 19, 1964, was appellant informed by appellees of the 
reason for the failure of Local 26 to execute the agreed-upon 
contract with appellant, nor was any reason assigned for the 
unwillingness of Local 26 to sign with appellant when it had 
executed agreements with all other union members of the 
Association. Appellant's requests that the union execute the 
agreement with it were simply ignored (Complaint 5, 6; Belsinger 


1, 4, J. A. 6-7, 18-19). 


Since the commencement of this action, however , 
the appellees have disclosed the reasons for their refusal 
to execute the agreement with appellant by alleging first, 
that appellant's transfer of its manufacturing operations to 
a union plant in Baltimore, Maryland, on February 27, 1964, 
somehow excused them from complying with Decision No. 996 of 
the Council on Industrial Relations; second, that following 
such transfer Local 26 did not represent a ey ucridy and there- 
fore could not legally comply; third that the ebatract with 
appellant has been terminated; fourth, that appellant's sole 
remedy is to arbitrate appellee's refusal te comply with the 


binding arbitration award; and lastly, that the award does 


not require appellee to sign a contract with appellant. Let 


us examine each in the order named. 

First, as to the move, on November 18, 1963, four 
days before the issuance of Decision No. 996 by the Council 
on Industrial Relations, appellant notified Local 26 of its 
intention to transfer the manufacturing operations presently 
being conducted by appellant in Washington, D. C., to its 
Baltimore, Maryland, plant, and requested that representatives 
of Local 26 meet and confer concerning this matter (Complaint 
5; Belsinger 1, 3; Belsinger 2, 2, document 3, J. A. 6, 17, 27). 
In the first week of December, a meeting was held in the office 
of appellee McAlwee, at which were present appellee, Crosby, and 


Donald K. Belsinger (Complaint 5; Belsinger 1, 3, 3, A. 6,17-18). 


At this meeting Mr. Belsinger stated that he wished to 


discontinue the manufacturing of signs in Washington, D.C., 


while continuing in the business of erection of signs, ser- 
vice of signs, tube bending and sales in Washington, D. C. 

Mr. Belsinger also stated that the manufacturing operations 
would be transferred to the plant owned by Belsinger Sign 
Works, Inc., in Baltimore, Maryland, a majority of the 
employees of which were represented by International Brother- 
hood of Electrical Workers, Local Union no. 24. The represent- 
atives of the Union stated, in answer, that there was nothing 
to prohibit appellant from operating in any phase of the 

sign business and in any place appellant saw fit (Id.). 4/ 

In spite of the fact that negotiations between Mr. 
Belsinger, representing the Association, and representatives 
of the Local 26 continued regarding the terms of a proposed 
new contract, no mention was made in any of these negotiations 
of any objection by the union to the proposed transfer of 
manufacturing facilities. On February 24, 1964, appellant 


served notice on Local 26 that manufacturing would cease at 


a — — 


There is a conflict of testimony on this particular point. 
Appellee Crosby, in his affidavit submitted to the court 
below, stated that at the meeting in vecember, 1963, he made 


objection to the proposed transfer of manufacturing facilities. 


However, even under his affidavit it is not alleged that 
there was any objection in writing, or that the union con- 
ditioned the contract on the request that Local 26 at any 
time submit their supposed objection to the Council on 
Industrial Relations for the Contracting 
Industry ; ‘6 it alleged that the union representatives 
present at cember, 1963, ever informed 
the membership pending transfer of 
appellant's man 
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Washington, D. C., as of February 28, 1964 (Complaint 5, 6; 
Belsinger 1, 3; Belsinger 2, 2, Document 5, J.A. 6, 18, 27). 
There was no response from the union. On February 26, 1964, 
appellant posted a notice in its Washington, D. C. plant 
notifying the employees affected by the discontinuance of 
manufacturing facilities that they were invited to apply 
for transfer to other departments of Belsinger Signs, Inc. 
(Belsinger 1, 3, J.A. 18). We fail to see how those facts 
in any way affected the validity or enforceability of the 
Council's decision. 

Turning to the facts on representation, the Union, 
by signing contracts with the other members of the Associa- 
tion, has conceded through its actions that it represents 
a_majority of the employees in the industry-wide bargaining 
unit - the unit here involved. That is dispositive of the 
question. But it is not the only point upon which appellant 


could rely. 


The question of representation apparently only 


arose at the time of the transfer of manufacturing operations. 
On February 27, and again on February 28, 1964, appellee 
Crosby visited appellant's Washington) D.C. plant without 

the permission of appellant, and requested appellant's em- 
ployees to resign from his employ, since appellant was no 
longer a union employer (Complaint 6; Belsinger 1, 3: affi- 
davit of Howard P. Belsinger, J.A. 7-8, 14-15, 18). On 
February 28, 1964, five employees who had been employed in 


the manufacturing end of appellant's business, and’ who did 
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not apply for employment elsewhere, were laid off. One 
employee who applied for transfer to the Baltimore plant 
was transferred there on March 6, 1964 (Belsinger 1, 4; 
Belsinger 3, J. A. 18-19, 30-31). 

Between February 26, 1964, and April 21, 1964, five 
more employees of appellant, not employed in connection with 


appellant's manufacturing facilities, resigned from appellant's 


employ (id.) It is demonstrably certain that at_no time did 


Local 26 represent less than a majority of appellant's em= 
ployees. At the present time, appellant employs six men, 

two of whom are affiliated with Local 26, two of whom are 
affiliated with Local 24 (a Baltimore Local of the International 
Brotherhood of Electrical Workers), and two of whom have applied 
for work cards for Local 26 and have been refused those cards 
(Belsinger 3, J. A. 30-31). 

It is also perfectly clear that appellee could not 
seek to create its own defense by refusing to furnish appel- 
lant with workers or work permits - and then using the 
natural consequences of that refusal as excuse to avoid a 
binding arbitration award. 

As for the defense that the contract was terminated, 
the President of the International Union submitted an affi- 
davit (affidavit of Gordon Freeman) that he has made no find- 
ings on the matters involved. This is a prerequisite of 
action under the contract clause cited and relied upon by 
appellees; and therefore the argument falls of its own 


weight. 


Similarly, the facts give no support to appellee's 
argument that there remains some burden of arbitration upon 
appellant. Appellee obviously did not attempt to exercise 
the contract remedy of termination it claims is applicable. 
Appellee, itself, sought no remedy for the transfer to 


Baltimore through arbitration under the contract. Instead, 


it unilaterally selected breach of the award as a remedy 


for a supposed grievance - a grievance appellee would not 
disclose until legal action was brought. 

As for appellees last defense against compliance, 
the meaning of Council Decision No. 996, the decision directed 
the parties to enter into immediate negotiations "for the 
purpose of signing a workable agreement.” It then: provided 
for a procedure for returning to the Council at its February, 
1964, session "if the parties cannot agree and sign a single 
document" and "if the parties cannot conclude an agreement.” 
The decision lists the parties as "The Greater Washington 
Sign Association” and "Local Union No. 26, IBEW". 

Those parties did not resubmit the contract to the 
Council in February, 1964, for the simple reason that there 
were no remaining unresolved issues. This is conclusively 
shown by the fact that an argreement was signed with the 
other members of the Association. Thus, nothing remained to 
be completed before the last step of the Council decision - 


the signing of the contract. 


Appellees have also argued that the remedy of pre- 
liminary injunction is not appropriate here because of no 
showing of irreparable damage. The facts on this point are 
as follows. First, on occasions prior to the closing of the 
record in the court below, appellees have induced customers 
of appellant to cease doing business with appellant on the 
ground that, in the absence of a new agreement with Local 26, 
appellant is not a union employer. 

(1) On or about May 6, 1964, James H. Adams, 
Director of store planning for Peoples Drug Stores, Inc., nego- 
tiated a contract for the construction and erection of three 
neon signs to be erected at Peoples Drug Store No. 40, located 
at Dupont Circle and P Streets, N.W., Washington, D. C. This 
contract was signed by Mr. Adams and by Thomas J. Tinsley, an 


employee of appellant. A few days later Mr. Adams received a 


visit from appellee Crosby, who informed Mr. Adams that appel- 


lant was "not union” and who stated that the union would agree 
to the completion of the job at Store #40 by appellant, but not 
to the performance of any further jobs. Mr. Gill and Mr. 
Graeves and Xr. Tinsley had previously agreed orally that 
appellant should construct a sign at Peoples Drug Store #74, 
located at 2529 Pennsylvania Avenue, Ss. E., Washington, D. Cae 
but as a result of Mr. Adams' conversation with appellee Crosby, 
Mr. Adams conditioned appellant's contract for Store #74 upon 

a letter from Local 26 stating that appellant was in good 


standing with Local 26. Because no such letter was received, 


Mr. Adams cancelled the agreement for the erection of signs 
at store #74, and does not plan to offer appellant further 
contracts (Belsinger 1,5-6; Affidavit of James H. Adams, 


J.A. 23-24). 


(2) Frank C. Sandow, Property Manager for the 


American Security Corporation, a subsidiary of American 
Security and Trust Co., and a customer of appellant since 
July, 1963, received a call from appellee Crosby on June 19, 
1964, in which appellee Crosby stated that appellant was no 
longer a union employer, and suggested that Mr. Sandow cancel 
an agreement under which the American Security Corporation 
leased a sign from appellant at its metropolitan office, 1425 
F Street, N.W., Washington, D.C. As Mr. Sandow states on 
affidavit, it is the policy of the American Security Corpora- 
tion to give construction contracts only to union employers. 
As in the case of Peoples Drug Stores, Inc., no further contracts 
from the American Security Corporation have been forthcoming 
(Affidavit of Frank C. Sandow, J. A. 21-23). 

These are but examples of a fact of which this Court 
can take judicial notice - the critical importance of being a 
“union contractor" on many construction jobs. For that reason, 
appellant has been, and is being, irreparably hurt because of 
appellee's refusal to sign the contract. Moreover, that hurt 
cannot be cured by mere monetary damages. In the first place, 


appellant may thereby be excluded from initial consideration 


on many jobs of which it will have no knowledge at time of 
trial. Secondly, appellant's loss of long term customers 
such as Peoples Drug Stores to a competitor could be permanent 
and not a mere temporary problem of the moment. 

In addition to the foregoing, appellant is threatened 
by irreparable injury due to resignation of a key employee, 
Thomas J. Tinsley, as the result of the refusal of appellees 
to comply with the award of the Council on Industrial Relations. 
On May 24, 1964, appellee Carday Associates, Inc. informed 
appellant that Local 26 had taken the position that appellant 
was no longer a party toa union agreement, aS a result of 
which Carday Associates, Inc. declared its intention to refuse 
to administer the Electrical Welfare Trust Fund on behalf of 
the employees of appellant, and returned checks representing 
contributions made by appellant beginning in March, 1964, to 


said Electrical ¥Yelfare Trust Fund (Complaint 7-8; Belsinger 


1, 5; Belsinger 2, 3, documents 10, 12, J. A. 9-10, 20, 28). 


On May 28, 1964, appellee Crosby informed Thomas J. Tinsley 
that this action had been taken, and on June 10, 1964, Mr. 
Tinsley resigned from the employ of Belsinger Signs, Inc. 
(Complaint 8; Belsinger 1, 5; Belsinger 2, 3-4; Affidavit of 
Thomas J. Tinsley 1, J.A. 9-10, 20, 24-26).°-’ Upon receiving 
assurances from Local 26 that he would be retained as a member 


There are two affidavits of Thomas J. Tinsley. The first, 
to which three letters are attached, will be referred to 
as Tinsley 1. The second, to which one letter is attached 
will be referred to as Tinsley 2. 
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in good standing pending the determination of the instant 

case, Mr. Tinsley withdrew his resignation (Ibid., 2, J. A. 25). 
The affidavits signed by Mr. Tinsley, and on file in the present 
case, demonstrate that if appellant and Local 26 do not become 
parties to an agreement, as commanded by the decision of the 
Council on Industrial Relations, Mr. Tinsley will resign from 
appellant's employ (Tinsley 1 and 2; letters attached to Tinsley 
2, J. A. 24-26, 35, 36). The Union did not call off its 

attempt to force Mr. Tinsley's resignation until after appellant 
brought this action for an injunction. Its suspension of that 
threat is no real cure for appellant. 

Approximately 80% of appellant's business is done 
with firms such as Peoples Drug Stores, Inc., banks, depart- 
ment stores, and shopping centers which insist that the sign 
company performing work on their premises be a union company 
(Belsinger 2, 3, J. A. 28). Approximately 50% of the company's 
business is in the counties and other jurisdictions surrounding 
Washington, D. C., for which Mr. Tinsley holds the electrical 
license and secures the permits for the company (Id.). Mr. 


Tinsley personally secures sales with many of the company's 


important customers, such as Peoples Drug Stores, based on his 


long experience with appellant and its predecessor. Sither 
loss of the aforementioned customers, or loss of Mr. Tinsley, 
would constitute irreparable damage and would require appellant 
to go out of business within the several months following 


(Belsinger 1, 5; Belsinger 2, 3-4; J. A. 20, 29). 


In addition to the foregoing items of irreparable 
injury suffered by appellant, appellant calls the Court's 
attention to the fact that the refusal of Local 26 to nego- 
tiate and sign an agreement as required by the arbitration 
award has made it practically impossible for appellant to obtain 
the employees which it needs to perform its work (Belsinger 1, 
4-5; J.A. 7-8, 19). Taking the position that appellant is no 
longer a party to a union agreement, Local 26 has refused to 
issue work cards to appellant's employees (Belsinger 1, 4; 
Belsinger 2, 2, documents 6 and 7, J. A. 19, 27), has refused 
to refer union men to appellant upon request (Belsinger 1, 4; 
J.A. 19), and has induced both Carday Associates, Inc. and the 
Administrator of the Union Pension Fund to refuse to administer 
programs for the benefit of appellant's employees (Belsinger L,; 
5; Belsinger 2, 3, documents 10, 11, 12; J.A. 20, 28). Asa 
result of the foregoing, appellant's ability to continue in 
business is seriously threatened (Belsinger 1, 4-5; Belsinger 2, 
3; J. A. 20-21, 28-29, 30-31). 

Appellant brought a complaint for a temporary restrain- 
ing order, preliminary injunction, permanent injunction and for 
damages in the court below against appellees herein on June 19, 
1964 (Complaint, J-A. 1-11). Simultaneously therewith, appellant 
moved for a preliminary mandatory injunction to force compliance 
with the above-mentioned arbitration award, which motion was 


argued before Judge Walsh in the United States District Court 


on July 7, 1964. Judge Walsh heard oral argument by counsel, 


but did not permit witnesses to be called. An order issued 


from the District Court on July 15, 1964, denying appellant's 
motion for preliminary mandatory injunction (J.A. 36-37). 

The accompanying memorandum made it clear that the sole 

reason for denying appellant's motion was the opinion of the 
court that the United States District Court lacked juris- 
diction over the case, since the presence of possible unfair 
labor practices gave the National Labor Relations Board primary 
and exclusive jurisdiction. Appellant noted its appeal herein 
on July 15, 1964, and the appeal was docketed on July 15, 1964 
(J.A. 37). On July 21, 1964, appellant petitioned this Court 
for review, reversal and/or remand of the order entered by 

the District Court, and/or for the preliminary mandatory 
injunction prayed below. On July 28, 1964, appellant moved 

to set the appeal for expedited hearing, and appellant's 
petition was argued before the Court on July 30, 1964. On 
August 7, 1964, the Court issued an order denying appellant's 
petition without prejudice to the renewal thereof upon a 
showing of changed circumstances amounting to irre parable 


injury, and ordered immediate briefing (J.A. 38-39). 


Labor Management Relations Act, Section 301, 29 U.S.C.A. 
§ 185: 


§ 185. Suits By And Against Labor Organizations - Venue, 
Amount, And Citizenship 


(a) Suits for violation of contracts between an 
employer and 2 labor organization representing employees 
in an industry affecting commerce as defined in this 
chapter, or between any such labor organizations, may be 
brought in any district court of the United States having 
jurisdiction of the parties, without respect to the amount 
jn controversy or without regard to the citizenship of the 
parties. 


Responsibility For Acts Of Agent; Entity For 
Purposes Of Suit; Enforcement Of Money Judgments 


(b>) Any labor organization which represents 
employees in an industry affecting commerce as defined in 
this chapter and any employer whose activities affect 
commerce as defined in this chapter shall be bound by the 
acts of its agents. h labor organization may sue 
or be sued as an entit i f the employees 
whom it represents in the courts oO Any 
money judgment against a labor organization 
court of the United States shall be enforceable only against 
the organization as an entity and against its assets, and 
shall not be enforceable against any individual member or 
his assets. 


Jurisdiction 


(c) For the purposes of actions and proceedings 
by or against labor organizations in the district courts 
of the United States, district courts shall be deemed to 
have jurisdiction of a labor organization (1) in the 
Gistrict in which such organization maintains its principal 
office, or (2) in any district in which its duly authorized 
officers or agents are engaged in representing or acting 
for employee members. 


Service Of Process 


(d) The service of summons, subpoena, or other 
legal process of any court of the United States upon an 
officer or agent of a labor organization, in his capacity 
as such, shall constitute service upon the labor organiza- 
tion. 


Determination Of Cuestion Of Agency 


(e) For the purposes of this section, in deter- 
mining whether any person is acting as an “agent” of 
another person so as to make such other person responsible 
for his acts, the question of whether the specific: acts 
performed were actually authorized or subsequently ratified 
shall not be controlling. June 23, 1947, 3:17 p.m., EDT., 
c. 120, Title III, § 301, 61 Stat. 156. 


28 U.S.C.A. § 1292: (a) (1) 
§ 1292. Interlocutory Decisions 


(a) The courts of appeals shall have jurisdiction 
of appeals from: 


(1) Interlocutory orders of the district courts of 
the United States, the United States District Court for the 
District of the Canal Zone, the District Court of Guam, and 
the District Court of the Virgin Islands, or of the judges 
thereof, granting, continuing, modifying, refusing or dis- 
solving injunctions, or refusing to dissolve or modify 
injunctions, except where a direct review may be had in the 
Supreme Court; ..- - 


28 U.S.C.A. § 1337: 


§ 1337. Commerce And Anti-trust Regulations 


The district courts shall have original juris- 
diction of any civil action or proceeding arising! under any 
Act of Congress regulating commerce or protecting trade and 
commerce against restraints and monopolies. June 25, 1948, 
c. 646, 62 Stat. 931. 


Norris-LaGuardia Act, § 10, 29 U.S.C.A. § 110: 


§ 110. Review By Court Of Appeals Of Issuance Or 
Denial Of Temporary Injunctions; Record; 
Precedence 


Whenever any court of the United States shall 
issue or deny any temporary injunction in a case involving 
or yrowing out of a labor dispute, the court shall, upon 
the request of any party to the proceedings and on his 
filing the usual bond for costs, forthwith certify as in 
ordinary cases the record of the case to the court of appeals 
for its review. Upon the filing of such record in the court 
of appeals, the appeal shall be heard and the temporary 
injunctive order affirmed, modified, or set aside with the 
greatest possible expedition, giving the proceedings preced- 
ence over all other matters except older matters of the same 
character. Mar. 23, 1932, c. 90, § 10, 47 Stat. 72; June 
25, 1948, c. '646, § 32 (a), 62 Stat. 991, May 24, 1949, c. 
139, § 127, 63 Stat. 107. 


STATEMENT OF POINTS 


l. The Court below denied appellant's aption 
for a preliminary mandatory injunction by concluding 
that the subject matter constituted an unfair labor 
practice over which the National Labor Relations Board 
has exclusive jurisdiction. In this, the Court erred as 
a matter of law. 
(a) Appellant's motion was merely for a pre- 
liminary mandatory injunction enforcing an 
arbitration award. 
(b) The law is clear that appellant may enforce 
an arbitration award under 29 U.S.C. § 185, even 


though the same facts may also constitute an 


unfair labor practice under the National Labor 


Relations Board. 

2. This Court should issue the preliminary 
mandatory injunction, since the requirements at law of 
probability of success and irreparable damage are satisfied 


in this case. The Court below never considered these points. 


SUMMARY OF ARGUMENT 


1. A suit to enforce an arbitration award which 
is brought under 29 U.S.C.A. § 185 is not barred because the 
same facts may also constitute an unfair labor practice under 
the National Labor Relations Act, 29 U.S.C.A. § 158 et seq. 
(a) None of the authorities cited by the court 
below or by appellees involved enforcement of con- 


current arbitration rights. They merely stand for 


the proposition that the N.L.R.B. has exclusive 


jurisdiction over unfair labor practices as such. 

(ob) ‘Congress, in the legislative history of 29 
U.S.C.A. § 185, and the Supreme Court of the United 
States have clearly recognized that § 185 creates 
concurrent jurisdiction in the Courts and the N.L.R.B., 
if the same facts constitute both a violation of con- 
tract rights and an unfair labor practice. 

(c) It has been uniformly held elsewhere that the 
Courts will enforce agreements to arbitrate, and 
arbitration awards, even though the same facts may 


constitute an unfair labor practice. 


2. This suit is to enforce an arbitration award 

not barred by the Norris-LaGuardia Act, 29 U.S.C.A. § 104. 
(a) The Supreme Court of the United States has 
held that the Norris-LaGuardia Act does not bar 
a mandatory injunction to enforce an agreement 


to arbitrate in a labor contract. 


(b) It has been uniformly held that a mandatory 


injunction may be issued to enforce other types of 

arbitration awards under labor contracts. 

3. Appellant's transfer of a part of its operations 
to another union plant in no way affects the arbitration award 
appellant here seeks to enforce. Appellee is still’ the proper 
bargaining agent. 

4. The arbitration award has required execution of 
the contract ever since all its terms were agreed upon at or 
about the end of February, 1964. There is nothing further to 
arbitrate. 

5. Appellant is suffering and is further threatened 
with irreparable harm because of appellee's refusal to sign the 
contract. This consists of permanent and unknown josses of 
customers and business, threatened loss of a key employee and 


inability to obtain skilled men in the trade. 


ARGUMENT 


Appellant's Suit To Enforce An Arbitration Award 
Under 29 U.S.C.A. § 185, Is Not Barred Because 
Appellees’ Violation Thereof May Also Be An Unfair 
Labor Practice Under The National Labor Relations Act. 


The sole’ ground upon which the Court below based its 
order denying appellant's motion for preliminary mandatory 
injunction was as follows: 


“It appears to this Court that the allegations 
of the plaintiff are founded on a claim of unfair 
labor practices. This Court does not have juris- 
@iction over these matters since Congress has 
expressly preempted these actions for the National 
Labor Relations Board. See United Electrical Workers 


v. The General Electric Company, 231 F. 2d 259 (D.C. 
Cir. 1956). 


“In addition, this complaint is now pending 
before the National Labor Relations Board and a hearing 
is scheduled for August 17, 1964. It would be a clear 
subversion of the National Labor Relations Act, 29 USCA 
160, for this Court to assume jurisdiction of this 
complaint.” 


The fundamental fallacy of the decision of the court 
below lies in the court's statement that "the allegations of 
the plaintiff are founded on a claim of unfair labor practices". 
Were this true - that is, had appellant requested that the court 
below enjoin an unfair labor practice under Section 8(b) of the 
National Labor Relations Act - the court's decision might be 


la 
defensible, and the cases cited by it ef and by appellees in 


la/ United Electrical Workers v. The General Electric 


Company, 97 U.S. App. D.C. 306, 231 F. 2d 259 
(D.C. Cir. 1956); cert. denied, 352 U.S. 872 (1957). 


2a/ 
their memoranda to the court below might be in point. 


But appellant's claim in the instant case is not and has 

never been founded upon any claim of unfair labor practices. 

A careful perusal of all pleadings filed by appellant, both 

in the court below and in this Court, reveals not one instance 
in which appellant requested that any action be taken with 
respect to any unfair labor practice. On the Eoniarys the 
pleadings reveal that appellant's only purpose in moving for 

a preliminary mandatory injunction and in bringing this appeal 
is to obtain enforcement of a valid and binding arbitration 
award - Decision No. 996 of the Council on Poauserial Relations 


for the Electrical Contracting Industry. 


In bringing this action pursuant to Section 301 of 


3a/ 
the Labor Management helations Act, appellant is asserting 


a right given by Federal Law to enforce arbitration awards in 
Federal Court. Federal Courts are empowered by Section 301 
not only to enforce agreements to arbitrate, Textile Workers 
Union v. Lincoln Mills, 353 U.S. 448, 40 LRRM 2113 (1957), but 
also to enforce arbitration awards, United Steelworkers of 


San Diego Building Trades Unions v. Garmon, 359 U.S. 


536 (1959); Amazon Cotton Mill Co. v. Textile Workers, 
167 F. 2d 183 (4th Cir. 1948). 


i 
Section 301 of the Labor Management Relations Act, 29 
uSC § 301, is quoted in full, pages 18-19. 


America v. Enterprise Wheel and Car Corporation, 363 U.S. 


$93, 46 LRRM 2423 (1960); United Steelworkers of America v. 


Warrior & Gulf Navigation Company, 363 U.S. 574, 46 LRRM 2426 
(1960). Appellant's substantive right under Section 301 to 


bring this action is entirely independent of the concurrent 
right to request that the National Labor Relations Board issue 
a complaint for violations of Section 8(b) of the National 
Labor Relations Act arising out of the same events. The 
courts have uniformly held that the right under Section 301 to 
compel compliance either with an arbitration agreement or an 
arbitration award is enforceable in the Federal Courts, even 
though the same facts may also give rise to a separate cause of 


action before the National Labor Relations Board based upon an 


unfair labor practice. 4a/ 


— —_—_ ——— -__—— —- ———-- - --——_ 


4a/ Smith v. Evening News Association, 371 U.S. 195 (1962) ; 
United Steelworkers of America v. American International 


Aluminum Corporation, Case No. 21406 (5th Cir. July 9, 
1964); Local 702, Electrical Workers IBEW v. Central 


Illinois Public Service Company, 354 F. 24d 920, 54 LRRM 
9 (7th Cir. 1 ; Care Electrical Workers, IUE, v. 
General Electric Company, a5 F. 2d 499, 52 LRRM 


nd Cir. 1 ; Proctor & Gamble Independent Union v. 
Proctor & Gamble Manufacturin Company, 312 F. 2d 181, 51 
LRRM 2752 (end Cir. 1962), cert. denied, 374 U.S. 830 (1963); 
Package and Utilit Drivers, Local 396, IBT v. Hearst Pub- 
Tishing Company, 206 F. Supp. 594, 50 LRR M2718 (D.c.S.D. 
aT 1962); Freight Drivers and Helpers, Local 557 (Teamsters) 
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vy. Quinn Freight Lines, Inc., 195 F. Supp. 180, 46 LRRM 

(D.C. Mass. 1961); Philadelphia Dress Joint Board of Garment 

Workers, ILGWU v. Sidele Fashions, Inc., 187 F. Supp.97, 46 

Lrru 2894 (D.C.E.D. Pa. ; Retail Shoe and Textile Salesmen, 

Local 410, v. Sears Roebuck & Company, 185 F. Supp. 558, 

(D.C.N.D. Cal.1960); McAmis v. Panhandle Pipe Line Company, 
1954). 


273 S.W.2d 789, 35 LRRM 2242 (Mo. Ct. App. 


-26- 


This issue was decisively settled by the Supreme 
Court in Smith v. Evening News Association, where the Court 
held: 


"In Lucas Flower, aS well as in Atkinson, 
the Court expressly refused to apply the pre- 
emption doctrine of the Garmon case; and we likewise 
reject that doctrine here where the alleged conduct 
of the employees, not only arguably, but concededly, 
is an unfair labor practice within the jurisdiction 
of the National Labor Relations Board. The authority 
of the Board to deal with an unfair labor practice 
which violates a collective bargaining contract is 
not displaced by Section 301, but it is not ex- 
clusive and does not destroy the jurisdiction of 
the Courts in suits under Section 301." Sa_/ 


The attention of the Court is also directed to the 
recent Fifth Circuit case of the United Steelworkers of America 
v- american International Aluminum Corporation ,°*/ in which the 
employer defended a suit by the union to enforce arbitration 
under Section 301 on the ground that unfair labor practice 


charges based upon the same facts were pending before the 


National Labor Relations Board. 22/ The Court repudiated this 


defense in the following language: 


“The case is one, therefore, for arbitration, 
and there being no doubt that the Employer has 
purposefully denied the duty to arbitrate, it is 
plain that an appropriate injunctive order should 
be entered. That being SO, we are faced directly 
with the problem whether the pendency of the unfair 
labor practice charges before the Labor Board afford 
any basis for denial of this relief. : 


* * * 


371 U.S. 195, 197. 
Note 4a supra 


In that case, the Board hearing had already been held; in 
the instant case, by the time appellees have filed their 
reply brief the Board hearing scheduled for August 21, 1964, 
will also have been held. 


“Proceeding with the arbitration will not disrupt 
or interfere with the Labor Board case. As a matter 
of fact the Board hearing, a very extensive one, has 
already been held. So far as cost or inconvenience of 
producing like or similar evidence before the arbiter 
is concerned, no policy defined in the Labor Act affords 
any immunity to the parties to an arbitration agreement. 
Also, from a factual standpoint there is only a limited 
Similarity between the complaints pending before the 
Board and the principal one sought to be arbitrated. 
And as to this controversy over the discharges, the 
problems are not at all alike. The Union's brief points 
out well that the Employer for the most part labors 
under the fallacy of assuming that by the Board proceed- 
ing and arbitration, the Union is seeking to enforce a 
Single right in two forums. Actually, there are quite 
separate rights involving separate legal and factual 
issues. In the arbitration proceeding, the Union is 
seeking to enforce the contractual right of employees 
not to be discharged "unjustly". * * * On the other 
hand, what is at issue in the Labor Board proceeding is 
the statutory rights of employees not to be discharged 
because of their union membership or because of anti-union 
discriminatory purposes on the employer's part. Indeed, 
so severely is the Board limited to the adjudication of 
statutory rights that it has no power to adjudicate con- 
tractual disputes. Sinclair Refining Co. v. NLRB, 5 Cir. 
1962, 306 F. 2d 569, 576-578. In addition, although the 
charge sets the machinery in motion, once the complaint 
is issued the Board proceeding takes on a public character 
in which remedies are devised to vindicate the policies 
of the Labor Act, not afford private relief to employees. 
National Licorice Co. v. NLRB, 1940, 309 U.S. 350, 362-63, 
60 S.Ct. 569, 84 L. Ed. 799; Amalgamated Utility Workers 
v. Consolidated Edison Co., 1940, 309 U.S. 261, 265, 60 
S. Ct. 561, 84 L. Ed. 738." 


In addition, the attention of the Court is also respect- 


fully directed 'to the following language from the Amazon Cotton 
8a/ 
Mill case (relied upon by appellees) quoting and explaining the 


language of the Conference Committee of the House and Senate on 


—_ eee 


8a/ 167 F. 2d at p. 186. 


Section 10(a) of the Labor Management Relations Act: 

" 'The conference agreement makes clear that 
when two remedies exist, one before the Board and 
one before the Court, the remedy before the Board 
shall be in addition to and not in lieu of other 
remedies. ' 

" The last sentence of the quotation does not 
mean, of course, that a general remedy in the courts 
was being given by the Act, but merely that an option 
existed where a remedy in the courts was given by 
the Act, or existed otherwise." 

The cases relied upon by the court below and by appel- 
lees are, therefore, not at all in point, since in none of them 
did plaintiff seek the enforcement of an arbitration award under 
Section 301 of the Labor Management Relations Act. On the con- 
trary, in those cases plaintiff sought relief from Federal Courts 
for unfair labor practices pure and simple, or from unfair labor 
practices thinly disguised as contract violations. ‘For example, 


the Court below relied upon United Electrical, Radio and Machine_ 


Workers of America, et_al v. General Electric Company, 97 U.S. App. 


D.C. 306; 231 F. 2d 259 (D.C. Cir. 1956). That case did not in- 


volve arbitration rights. At page 260-261 this Court noted that 


the union's suit was based on a company rule 


" | | said to be a unilateral change in con- 
ditions of employment, in violation of the company's 
duty to bargain with the Union... 


“To say the company violated its duty to bargain 
with the Union is to say it committed an unfair labor 
practice. 61 Stat. 141, 29 U.S.C.A. §158 (a) (5). 

The claim is within the exclusive primary jurisdiction 
of the National Labor Relations Board .. .". 


Similarly, both of the other cases cited by appel- 
lees as authority for a theory of exclusive preemption by 
the NLRB merely involved unsuccessful attempts to prevent un- 


fair labor practices. None involved enforcement of separate 


arbitration i See San Diego Unions v. Garmon, 359 U.S. 
9 ee aeRpibsclastent 


236 (1959); Amazon Cotton Mill Co. v._Textile Workers, 167 F. 
10a. 
2a 183 (4th Cir. 1948). 


Therefore it is clear that the fact that appellees' 
violation of Council Decision No. 996 may also constitute an 
unfair labor practice does not deprive this Court of juris- 


diction over the instant case. Both the facts relevant to 


Q9a/ In the Garmon case, the employer sought and obtained an 
injunction in the California state courts against peace 
ful recognition picketing by the Unions and against their 
secondary boycott pressures on the employer's customers. 

At page 245, the Supreme Court noted, "The adjudication in 
California has throughout been based on the assumption that 
the behavior of the petitioning unions constituted an un- 
fair labor practice. This conclusion was derived by the 
California Courts from the facts as well as from their view 
of the {National Labor Relations] Act. It is not for us to 
decide whether the National Labor Relations Board would 
have, or should have, decided these questions in the same 
manner. When an activity is arguably subject to § 7 or 

§ 8 of the Act, the States, as well as the federal courts, 
must defer to the exclusive competence of the National 


Labor Relations Board... - 


In Amazon Cotton Mills, the unions unsuccessfully sought 
an injunction requiring the employer to bargain in good 
faith, a suit to enjoin an unfair labor practice. At page 
188, the 4th Circuit stated, "There is nothing in the 
history of the Act, the reports of the committees or the 
debates in Congress, which even vaguely supports the con- 
tention that its effect was to vest jurisdiction in the 
District Courts to grant relief against unfair labor 
practices.” 


the issue of an unfair labor practice and the standards 
applied by the National Labor Relations Board in determining 
whether there has been an unfair labor practice may, and 
probably will differ from the facts and standards to be used 
by the Court in determining whether the arbitration award in 
question has been violated. And, of course, the remedies 
can differ substantially. Therefore, the court below erred 
in holding that it lacked jurisdiction over the instant case. 


Appellant's right under Section 301 of the Labor Management 


Relations Act to enforce a valid and binding arbitration 


award may not be denied. 


Appellant's Suit To Enforce An Arbitration Award 
Pursuant To Section 301 Of The Labor Management 
Relations Act, 29 USCA, § 185 Is Not Barred By The 
Anti-injunction Provisions Of The Norris-LaGuardia 
Act, 29 USCA, Sections 101, et seq... ____. —— 

At several points in the pleadings on file in this 
case, appellees contend, on the basis of Sinclair Refining 
Company v. Atkinson, 370 U. S. 195 (1962), that the Norris- 
LaGuardia Act applies to prevent the Court from issuing the 
injunction sought by appellant. 

This argument merits scant attention. By no stretch 
of the imagination is Sinclair Refining Company v. Atkinson 
relevant, since the sole question presented by that case was 
whether the courts might, in suits brought under Section 301 of 
the Labor Relations Act, enjoin picketing and striking, behavior 
expressly protected by Section 4 of the Norris-LaGuardia Act. 


Enforcement of arbitration awards was not involved. Thus, 


Justice Black stated, for the Court: 


“The question that this case presents is whether 
Section 301 of the Taft-Hartley Act, in giving Fed- 
eral Courts jurisdiction of suits between employers 
and unions for breach of collective bargaining agree- 
ments, impliedly repealed Section 4 of the pre- 
existing Norris-LaGuardia Act. .- .".Lla/ 


Appellant in the instant case does not seek to obtain 
an injunction against any activity protected by Section 4 of 
the Norris-LaGuardia Act, but only to obtain an injunction which 


lla/ 370 U.S. at page 196. 


will enforce Decision No. 996 of the Council of Industrial 


Relations. Nowhere in Mr. Justice Black's decision will the 


Court find one word holding that the Norris-LaGuardia Act 
prohibits the issuance of a mandatory injunction to urarce 

an arbitration award. Obviously, such a holding would effect-— 
ively preclude all enforcement of arbitration awards - awards 


reinstating employees, for instance. 


12a/ 
The point of the Lincoln Mills case is that the 


Norris-LaGuardia Act is not applicable to actions such as the 
present, which merely seeks to enforce an arbitration award 
by injunction. And the Court said there: 


“The Congressional policy in favor of the 
enforcement of agreements to arbitrate grievance 
disputes being clear, there is no reason to submit 
them to the Norris-LaGuardia Act.13a/ 


* * * 


"Though a literal reading might bring the dispute 
within the terms of the Act... we see no justifica- 
tion in policy for restricting Section 301 (a) to 
damage suits, leaving specific performance of a con- 
tract to arbitrate grievance disputes to the inapposite 
procedural requirements of that Act." 14a/ 


Surely it cannot be said that Sinclair v. Atkinson overruled 


Lincoln Mills, either expressly or by implication. : Mr. 


12a/ Note 4a supra 


13a/ 353 U.S. at pages 458-459. 


14a/ 370 U.S. at page 500. 


Justice Black specifically recognized that Li 


mained the law: 


“The plain fact is that Section 301, as passed 
by Congress, presents no conflict at all with the 
anti-injunction provisions of the Norris-LaGuardia 
Act. 


= x * 


“In upholding the jurisdiction of the Federal 
Courts to issue such an order against a challenge 
based on the Norris-LaGuardia Act, the Court pointed 
out in Lincoln Mills that the equitable relief granted 
in that case - a mandatory injunction to carry out an 
agreement to arbitrate - did not enjoin any one of the 
kinds of conduct which the specific prohibitions of 
the Norris-LaGuardia Act withdrew from the injunctive 
powers of the United States Courts. An injunction 
against work stoppages, peaceful picketing, or the 
non-fraudulent encouraging of those activities, would, 
however, prohibit the precise kinds of conduct which 
under subsections (a), (e) and (i) of Section 4 of 
the Norris-LaGuardia Act unequivocally cannot be 
prohibited.” 15a/ 


Since appellant does not seek the prohibition of any 
of “the kinds of conduct” which under the Norris-LaGuardia Act 
“cannot be prohibited", the Norris-LaGuardia. Act provides no 


barrier to appellant's claim in the instant case. 


1 ph aera, See Se ee pn ee 


15a/ 370 U.S. at pages 1338-39. 


Appellee Cannot Refuse To Comply With The Binding 
Arbitration Award Because Of Any Dissatisfaction With 
The Transfer Of A Fractional Part Of Its Operations 


To Another Union ion Shop. 

This is a factual question, pertinent here because the 
court below did not address itself to the question and because 
appellant is asking, inter alia, for this court to directly 


issue a preliminary mandatory injunction. The factual points 


are dealt with in detail in the preceding statement of the case. 


They may be summarized as follows: 


(a) Appellant notified the Union of its intent to 
move prior to the subject arbitration award, met 
with the Union to discuss the question and offered 
to allow affected employees to transfer to Baltimore 
or work elsewhere in the organization if qualified. 


Appellee never objected in writing to the move, 
never attempted to negotiate further contract terms 
re the move, never sought remedy under the contract 
for the move and indeed, never told appellant prior 
to this action why it would not sign the contract. 


Those facts speak for themselves. Closely related is 
appellee's argument that because of the move it lost its majority 
status and could not thereafter sign a contract. ‘The facts 
detailed in the Statement of the Case show the following: 

3 Appellee, by its own acts, admits it represents 

the majority of the employees in the industry 


wide bargaining unit involved. 


Appellee has actually represented a majority of 
appellant's employees at all times. 


Appellee's claim is based on the erroneous 
assumption that it can refuse to send out men or 
issue work permits and then claim it is a minority 
union. 


It is obvious that in giving three months' notice of 
its intention to transfer its manufacturing operations, and by 
meeting and conferring with regard to same, appellant fulfilled 
all requirements of good faith bargaining and more. This is 
entirely substantiated by Darling Manufacturing Company v. 
NLRB, 325 F. 2d 642, 54 LRRM 2499 (4th Cir. 1963); NLRB v. 

New England Web, Inc., 309 F. 2d 696, 51 LRRM 2426 (lst Cir. 
1962); and Montgomery Ward & Company, Inc., 137 NLRB 418, 50 
LRRM 1162 (1962); and by comparison with NLRB v. Royal Oak Tool 


and Machine Company, 329 F. 2d 79, 53 LRRM 2699 (6th Cir. 1963); 


NLRB v. Rapid Bindery, Inc., 393 F. 2d 170, 48 LRRM 2658 (2nd 


Cir. 1961); and NLRB v. Lewis, 246 F. 2d 886, 40 LRRM 2371 
(9th Cir. 1957). It is only too apparent that appellees had 
a remedy which they failed to use if they had any objection to 
appellant's proposed transfer of its manufacturing facilities 
- appellees had not only the right but the obligation under the 
existing collective bargaining agreement with appellant to 
submit any such objection to the Council on Industrial Kelations. 
This they chose not to do, but instead refused to execute the 
contract agreed upon in February, 1964, with appellant, thus 
violating both the existing collective bargaining agreement 
and Council Decision No. 996. 

Yoreover, even if appellant had not given adecuate 


notice of its intended transéer, and had not negotiated with 


respect to same, still appellees could not contend that the 
transfer of manufacturing operations in any way rendered the 
agreed-upon contract inapplicable to appellant's Washington, 


D. C. business. A close reading of the agreed-upon contract, 


which is appended to the Complaint herein as Exhibit A, demon- 


strates that not one sentence thereof was intended to be applic- 
able only to companies which performed manufacturing operations, 
and not to non-manufacturing companies. In fact, the identical 
agreement has been signed by Bud's Neon Service, Inc., a Wash- 
ington, D. C. neon sign company, which, at the time of signing 
of the agreement, performed no manufacturing operations what- 


soever (Belsinger 2, 4). 


Appellant Does Not Have To Submit Appellees Refusal 
To Comply With The Binding Arbitration Award To Further 


Arbitration Before Appellant Can Enforce The Award. 

At several points in the pleadings filed by appellees in 
the instant case, the contention has been made that appellant 
erred in bringing the present action in the United States District 
Court without first submitting its dispute with Local 26 to arb- 
itration before the Council on Industrial Relations. This argument 
appears to be based upon two contentions: (1) that the language 
of Decision No. 996 requires the arbitral award here sought to be 
enforced to be re-arbitrated in the absence of agreement between 


the parties, and (2) that re-arbitration is required by Drake 


Bakery Company v. Baker Workers, 370 U. S. 254 (1962). 


With regard to the first contention, the attention of the 
Court is once again directed to the language of paragraph 3 of 
Decision No. 996 of the Council on Industrial Relations, issued 
November 22, 1963, to-wit: 


“Paragraph 3: The Council further instructs the 
parties to enter into immediate negotiations for the 
purpose of signing a workable agreement consistent with 
modern industry practices and products. If the parties 
cannot agree in signing a single document, each may sub- 
mit a complete agreement, containing their ideas, as 
required below. If the parties cannot conclude an 
agreement the unresolved issues shall be re-submitted 
to the February 1964 session of the Council for adjudica- 
tion either jointly or unilaterally." 


The decision shows that the "parties" are the “Association” 
and Local 26. Those parties did not resubmit the matter to the 


Council because there remained no dispute between them. The 


agreements signed by all union members of the Association 
other than appellant are virtually identical with the under- 
standing reached as a result of negotiations between the 
Association, represented by Donald K. Belsinger, and Local 26, 
and this fact has not been denied by appellees at any point in 
the instant proceeding. Since "an agreement” had been 
"concluded" within the meaning of the language of Decision No. 
996, nothing remained in March 1964 but for agreements to be 
signed by each member of the Association and Local 26. Under 
no circumstances, therefore, can the refusal of Local 26 to 
execute the agreed upon agreement after all negotiations had 
been completed constitute a matter which the Council on Industrial 
Relations contemplated should be compulsorily *e-drpy teeted: 

To state the second proposition is to show its absurd- 
ity. If an arbitration award could not be enforced without 
another arbitration, when could a party get off the treadmill 


of repetitious arbitrations to obtain justice? 


Drake Bakery Company v. Bakery Workers is not remotely 
applicable. In that case the Court held that a broad arbitra- 


tion clause in a collective bargaining agreement required the 
employer to arbitrate the union's breach of a no-strike clause. 
There was no existing arbitration award of which enforcement 
was sought, and certainly no suggestion by the Supreme Court 


that the non-compliance of a party withan arbitral decision 


was in itself a matter subject to arbitration as a pre- 
condition for bringing suit pursuant to Section 301. Under 
no circumstances, therefore, was the violation of Decision 


No. 996 by appellees a matter which appellant is required to 


submit to re-arbitration before bringing the present action. 


Appellant Is Suffering Irreparable Harm Because Of 
Appellee's Refusal To Comply With The Arbitration Award. 


This point is essentially a factual one. It te pertin- 
ent here because the Court below did not address itself to the 
point and because appellant is requesting this Court to directly 
issue the preliminary mandatory injunction. 

The facts brought out in the statement of the case show 
that appellee's refusal to sign the contract has caused the 
following irreparable damages. 

(a) Loss of contracts and business because of the 

consequential labeling of appellant as a "non- 


union" contractor. 


Threatened loss of a key employee because of 


threatened loss of union benefits under the 

contract. The employee is the sales Contact 

on many vital accounts. : 

Difficulty in obtaining skilled men in the 

electrical sign trade for the reasons in (a) and 

(b) above. | 

The loss of contracts and’ business cannot be ‘compensated 

by damages for two reasons: Appellant will not even be consid- 
ered for contracts for which good standing with the Union is 
required, and appellant is suffering a permanent loss of custom 


ers to other competitors. 


CONCLUSION 


For the foregoing reasons appellant respectfully 
requests that ‘this Honorable Court reverse the order of the 
District Court entered on July 15, 1964, denying appellant's 
Motion for Preliminary Mandatory Injunction, and grant the 
Preliminary Mandatory Injunction sought by appellant enforcing 
Decision No. 996 on the Council on Industrial Relations for 
the Electrical Contracting Industry, issued on November 22, 


1963. 


Respectfully submit ted, 


(Crteplulllec’, 


bert D. Wallick 
Richard E. Rubenstein 
1100 Shoreham Building 
Washington, D. C. 20005 


Of Counsel: 
Steptoe & Johnson 


1100 Shoreham Building 
Washington, D. C. 20005 


August 17, 1964 
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QUESTIONS PRESENTED 


Whether the District Court abused its discretion 
in denying the Appellant’s request for a prelimi- 
nary mandatory injunction? 


Whether the District Court was clearly erroneous 
in concluding that the relief requested was within 
the exclusive jurisdiction of the National Labor 
Relations Board? 


Does the Norris- LaGuardia Act prohibit the is- 
suance of the injunction sought by Appellant ? 


Whether the District Court’s denial of Appellant's 
request for a preliminary mandatory injunction 
was clearly erroneous where the Appellant failed 
to show irreparable injury or the probability of 
final success ? 


Counterstatement of the Case 
Summary of Argument 


The Complaint Is Pre-empted by the National 
Labor Relations Act 


The Injunction Is Prohibited by the Norris- 
La Guardia Act ....-+---ee- 


A Mandatory Preliminary Injunction Is Unwarranted .... 


The Plaintiff Has Not Shown a Reasonable Proba- 
bility of Ultimate Success 


Appellant Has Not Exhausted Its Contractual 
Remedies 


The Appellant's Breach of Contract Permitted 
Appellees To Cancel 


Appellee as a Minority Union Is Barred From 
Entering Into a Collective Bargaining Agree- 
ment With Appellant 


Conclusion 
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TS 


BRIEF FOR APPELLEE LOCAL 26, IBEW 


COUNTER STATEMENT OF THE CASE 


Local 26, defendant below and Appellee here, and various elec- 
trical sign companies held collective bargaining negotiations in 
1963 and early 1964. The various electrical sign companies 


negotiate jointly but collective bargaining agreements are signed 
separately and none of the companies has the authority to bind the 
others. J.A. 32. Negotiations are not held between Local 26 andthe 
Greater Washington Sign Association since the Greater Washington 
Sign Association has many non-union members (Brief for Appellee, p. 4) 
and a number of participating companies are not members of the 
Association. At one point, negotiations stalled and the matter was 
referred to the Council for Industrial Relations, an arbitration body. 
The Council, on November 18, 1963, resolved certain of the issues 
under dispute and ordered the parties to enter immediate negotia- 
tions. J. A. 5. Negotiations commenced and the parties bargained 
without agreement through February 1964. 


In late February 1964, during these collective bargaining 
negotiations and before any agreement had been reached, the Appel- 
lant, Belsinger Signs, Inc., an electrical sign company, informed 
Local 26 that it was transferring the major part of its operations to 
Baltimore. Local 26 had previously indicated to Mr. Belsinger, the 
president of the company, its objection to any such change that would 
put men out of work. J. A. 33 Immediately after the transfer 
effectuated by the Appellant, the majority of the existing work force 
was fired on 3 days’ notice. Affidavit of Frank Crosby. J. A. 33 

Four of the remaining men, concerned at the harsh treatment 
of their fellow workers and at their own consequent iack of security, 
voluntarily resigned. Affidavit of Edward J. Pumphrey. J. A. 34. 
Since, as a result of Belsinger's actions in dismissing these men, 
Local 26 did not represent a majority of his employees, Belsinger 
did not participate in any further negotiations. Subsequently, Local 
26 reached agreement with each of the other sign companies and 
separate contracts were signed with each company. 


The Appellant then filed unfair labor practices charges with the 


National Labor Relations Board alleging that the Appellee Local had 
refused to bargain by refusing to sign an agreed-upon contract. A 
hearing on these charges waS held before a Trial Examiner for the 
Labor Board on August 21 and 25, 1964. See attached Complaint 
and Notice of Hearing, National Labor Relations Board. J. A. 37. 
The matter is now pending. 


In late June 1964, Appellant commenced the instant action. The 
Complaint alleged that there was an "agreement presently in force 
as between the parties, and binds all parties, including Belsinger, 
although it has not been formally executed by reason of the refusal 
of Local 26 to sign with Belsinger.” Complaint, Para. XI, J. A. 5. 

Appellant then moved for a mandatory preliminary injunction 
compelling all defendants, labor organizations, individuals and 
business corporations, to enter into and comply with a specimen col- 
lective bargaining agreement attached to the Complaint. J. A.’ 10. 


Appellant alleged that it was suffering irreparable injury and 
attached to its motion an affidavit by Donald Belsinger stating, 
inter alia, that the Company was suffering from Local 26's refusal 
to sign an agreement since (1) experienced men, particularly one 
James Pumphrey, had resigned and (2) one Thomas Tinsley was 
about to leave the Company. That the supposed "irreparable injury” 
was imaginary became clear when, by affidavit, James Pumphrey 
swore that he had left the Company because of the harsh treatment 
of his fellow employees and his concern at his own job security, 

J. A. 34, and Thomas J. Tinsly swore that he intended to re- 
main in the employ of Belsinger Signs, Inc., until his retirement, 
J. A. 35. 


The District Court denied the motion for a preliminary injunc- 
tion, holding first that, 


* * * the allegations of the plaintiff are founded ona 
claim of unfair labor practices. This Court does not have 


jurisdiction over these matters since Congress has ex- 
pressly preempted these actions for the National Labor 
Relations Board. See United Electrical Workers v. 
General Electric Co., 231 F.2d 259 (D.C. Cir. 1956). 


and second that, 


* « * this complaint is now pending before the National 
Labor Relations Board and a hearing is scheduled for 
August 17, 1964. It would be a clear subversion of the 
National Labor Relations Act, 29 U.S.C.A. 160, for this 
Court to assume jurisdiction of this complaint. 


SUMMARY OF ARGUMENT 


I 
The denial of a preliminary mandatory injunction rests in the 


sound discretion of the trial court and should not be disturbed un- 
less the trial court has clearly abused that discretion. Here the 
issues were complex and the granting of a preliminary mandatory 
injunction would have violated two fundamental congressional 
policies regarding the role of federal courts in labor disputes. The 
District Court properly concluded that the matter was within the 
exclusive jurisdiction of the National Labor Relations Board. Ap- 
pellant has not shown that the denial of a preliminary mandatory 
injunction under these circumstances constituted a clear abuse of 
discretion. 


0 
The relief requested by preliminary mandatory injunction was 
within the exclusive jurisdiction of the National Labor Relations 
Board. As the complaint itself showed, Appellant's basic contention 
was that Appellee Local had refused to execute a previously agreed 


upon contract, a charge that, if true, is an unfair labor practice. A 
hearing on this charge has been held by a trial examiner of the 
National Labor Relations Board and the matter is now pending be- 
fore that body. Appellant's attempt to evade preemption by assert- 
ing that it seeks to enforce an arbitration award is a demonstrable 
subterfuge since (a) the arbitrator ordered the parties to negotiate 
but never ordered the parties to reach a specific collective bargain- 
ing agreement and (b) if the arbitrator ordered the parties to reach 
a specific agreement and agreement had been reached, Appellee’ s 
refusal to execute such a previously agreed upon contract would 
constitute an unfair labor practice not disobedience of the arbitrator’ Ss 
award. The considered conclusions of the District Court on'these 
intricate questions surely did not constitute a clear abuse of dis- 
cretion requiring reversal by this Court. 


pant 

The Norris- LaGuardia Act prohibits the injunction Appellant 
seeks. In Sinclair v. Atkinson, 370 U.S. 195, the Supreme Court held 
that Norris-LaGuardia's absolute prohibitions against the issuance 
of injunctions in labor disputes was not affected by Section 301 of the 
Labor-Management Relations Act. Here Appellant seeks an injunc- 
tion compelling Appellees to enter into a collective bargaining 
agreement, an injunction that would violate the clear prohibitions of 
Section 4 of Norris-LaGuardia. That the injunction would prohibit 
conduct protected by Norris- LaGuardia is made abundantly clear 
from (1) Appellant's request that the injunction order the Appellees 
to "comply" with a collective bargaining agreement and (2) ‘Appel- 


lant's assertion that such an injunction would end the Appellee's re- 


fusal to refer skilled men for employment. Such an injunction, 
whether sought in a direct suit or in enforcement of an arbitration 
award, is not available ina federal court. Sinclair v. Atkinson , 
370 U.S. 195. Both the language and the history of Norris- La- 


Guardia as authoritatively interpreted by the Supreme Court requires 
the federal courts to avoid any narrowing of that Act. Judicial in- 
ventiveness in avoiding Norris-LaGuardia is especially unwarranted 
on an appeal from a denial of a preliminary injunction. 


IV 

Even if the relief requested were appropriate as a final judg- 
ment, as it clearly is not, the preliminary mandatory injunction re- 
quested is totally inappropriate. Appellant seeks not to preserve 
put to alter radically the status quo- Appellant's claims of ir- 
reparable injury are totally unsubstantiated and, indeed, the granting 
of the preliminary mandatory injunction would constitute a severe, 
irremediable detriment to Appellee. The preliminary mandatory 
injunction sought would confer upon Appellant all the actual advan- 
tage which could be obtained from a final adjudication. Clearly, 
none of the traditional reasons for the granting of a preliminary in- 
junction are present. 


Vv 

The Appellant is not entitled to a preliminary mandatory in- 
junction since it has failed to show a reasonable probability of final 
success. Appellant has failed to show that Appellee has in any way 
preached any contractual obligations or that the present complaint 
is the proper method to remedy such a breach of contract since (a) 
Appellant has failed to exhaust contractual remedies in violation of 
Drake Bakeries v. Bakery Workers, 370 U.S. 254, (b) Appellant, by 
firing the majority of its employees, has rendered Appellee a 
minority union incapable of acting as exclusive bargaining 
representative, and (c) Appellant, by transferring its manufacturing 
operations, has itself violated the contract thereby permitting Ap- 
pellee to cancel. 


ARGUMENT 


Introduction 


This is an appeal from the denial of a preliminary mandatory 
injunction. Though Appellant now, in an attempt to avoid control- 
ling case law prohibiting such an injunction, terms the relief it 
seeks the enforcement of an arbitration award, it in fact seeks an 


order never contemplated by the arbitration award, The granting of 


or denying of a preliminary injunction rests in the sound discretion 
of the trial court and should not be disturbed unless ". .. contrary 
to some rule of equity, or the result of improvident exercise of 
judicial discretion."" Meccano, Ltd. v. John Wanamaker, 253 U.S. 
136 (1920). Here the issues before the District Court were intricate 
and complex. The granting of the extraordinary relief of a pre- 
liminary mandatory injunction would have violated two fundamental 
congressional policies! regarding the role of the federal courts in 
labor disputes. The decision of the District Court to deny the in- 
junction rested on its conclusion that the matter was within the ex- 
clusive jurisdiction of the National Labor Relations Board and that 
it would be a clear subversion of the NLRA for the Court to act. We 
shall show that the District Court not only properly exercised its 
discretion to deny the preliminary mandatory injunction in refusing 
to subvert the National Labor Relations Act but also that its conclu- 
sion that the matter was preempted to the Labor Board was correct. 
We shall also show the judgment was correct on other grounds as 
well. * 


1 the Supreme Court has emphasized the importance that Congress at- 
tached to the exclusive jurisdiction of the Labor Board, San Diego Union v. 
Garmon, 359 U.S. 236, and to the limitation of injunctions in federal) labor 
disputes, U.S. v. Hutcheson, 312 U.S. 219. : 

2 The decision can, of course, be sustained on grounds other than those re- 
lied upon by the District Court. Jaffke v. Dunham , 352 U.S. 280, 281 (1957); 
Helvering v. Gouran, 302 U.S. 238, 245 (1938). 


Appellant asks this Court to issue a preliminary mandatory in- 
junction. For the reasons set forth by the District Court and in this 
brief, the preliminary mandatory injunction must be denied. More- 
over, this Court may not issue an injunction based solely upon af- 
fidavits since the matter is a labor dispute subject to the Norris- 
LaGuardia Act. See 29 U.S.C. $107. 


I 
THE COMPLAINT IS PRE-EMPTED BY THE 
NATIONAL LABOR RELATIONS ACT 


The District Court’s ruling that the relief requested was pre- 
empted by the LMRA was clearly correct. The very relief sought by 
mandatory preliminary injunction is the precise relief sought ina 
Labor Board complaint charging defendant local with a refusal to 
bargain. A hearing before a trial examiner of the National Labor 
Relations Board on that charge was held on August 21 and August 
25, 1964. Appellant’s basic contention in this case is that the Ap- 
pellee Local has refused to execute a previously agreed upon con- 
tract. Complaint, para. XI, J. A. 5. Brief for Appellant, p. 

10, If true, such a refusal is an unfair labor practice. See §8(d), 
Labor-Management Relations Act, Operating Engineers Local 3, 

123 NLRB 922, 930-931. Under the decisions of the Supreme Court, 
San Diego Unions v. Garmon, 359 U.S. 236, and this Court, United 
Electrical Workers v. General Electric, 231 F.2d 259, this complaint 
is therefore within the exclusive jurisdiction of the National Labor 
Relations Board. 


Appellant's contention that there are no "unresolved issues” : 


3 Brief for Appellant, p. 10. 


preventing the reaching of an agreement begs the central question 
now in dispute in the Labor Board proceeding and which the Board 
alone may answer. Appellant asserts that because Appellee has 
reached agreement with other members of the Greater Washington 
Sign Association, the local union has thereby in legal effect reached 
agreement with Appellant. This assumes that the appropriate 
bargaining unit under the National Labor Relations Act is the 
Greater Washington Sign Association and that Appellee’s agreement 
with some of the members of that Association is agreement with all 
of them. Brief for Appellant, p. 8. The Appellee disagrees' totally 
with this proposition and is now contending before the National 


Labor Relations Board that separate agreements must be reached by 
the local union and each individual employer. The answer to this 
basic question as to whether the individual employers or the Greater 
Washington Sign Association is the appropriate bargaining unit thus 


is critical to the unfair labor practice proceeding. More importantly 
the answer to that question is a matter within the Board's exclusive 
jurisdiction. Bethlehem Steel v. New York State Board, 330 U.S. 

767; Labor Board v. Packard Motor Co., 330 U.S. 485; cf. Labor 
Board v. Truck Drivers, 353 U.S. 87, 96-97. 


Appellant attempts here, as it did below, to avoid the mandates 
of Garmon and United Electrical Workers by claiming that it seeks 
the enforcement of an arbitration award. But there is no arbitration 
award fixing all the terms of a collective agreement, much less 
directing Appellees to execute and comply with such non-existent 
agreement. 


Thus, the decision of the Council for Industrial Relations (the 
arbitrator) upon which plaintiff-appellant relies required: — 


"3. The Council further instructs the parties to 
enter into immediate negotiations for the purpose of 
signing a workable agreement consistent with modern 
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industry practices and products. If the parties cannot 
agree and sign a single document, each may submit a 
complete agreement, containing their ideas, as required 
below. If the parties cannot conclude an agreement the 
unresolved issues shall be resubmitted to the February, 
1964 session of the Council for adjudication either 
jointly or unilaterally.” 


The Appellant sought an injunction: 


* * * ordering them [the Appellees] to comply with such 
decision by executing the collective bargaining agreement, 

as amended, with plaintiff, and complying therewith." 

Clearly, the arbitrator never ordered the signature of and 
compliance with a specific contract. The Council merely ordered 
the parties to negotiate. Appellant attempts to gloss over this fatal 
defect by the assertion that since agreement was reached with some 
of the members of the Association, " . . . nothing remains to be 
completed before the last step of the Council decision—the signing 
of the contract.’ Brief of Appellant, p.10. J. A. 5-6. That 
some of the other members of the Greater Washington Sign Associa- 
tion (and a number of non-members as well) were able to reach 
agreements with Appellee does not transform the Council's decision 
into an order to sign a similar agreement.* The Council order 
does not enclose a contract that the parties must sign. Rather, the 
Council instructed the parties that in the event they were unable to 
reach agreement, “each may submit a complete agreement... ." 


But separate proposals were never submitted. The parties 
bargained through February up to the point that the Appellant 
rendered further bargaining impossible and illegal by firing, on 


4 As we have shown, this assertion begs the question of appropriate unit— 
a question that is in the Labor Board's exclusive jurisdiction. See p. 9, 


supra. 
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February 27, 1964, a substantial part of its work force. Appellant 
did not submit a proposed contract to the February session of the 
Council of Industrial Relations. However understandable Appellant's 
reluctance to return to the Council for Industrial Relations after its 
illegal actions, that reluctance does not justify the perversion of the 
Council's prior award that Appellant here attempts. The simple 
facts are that the Council never ordered the Appellees to take the 
action that Appellant seeks to compel by injunction and that Appel- 
lants do not seek enforcement of the Council decision. : 


Even if the Council had, in haec verba, ordered the parties to 


reach a specific collective bargaining agreement, the Appellant's 
present action would not represent the enforcement of suchian 
arbitration award. Appellant contends that, pursuant to the Council 
order, agreement has been reached between some of the members of 
the Greater Washington Sign Association and Appellee. Appellant 
further contends that the effect of such an agreement is that Appel- 
lee has reached an agreement with it but that Appellee has refused 
to go through the formality of signing an agreement with it. Com- 
plaint, Para. XI, J. A. 5. If the Council had so ordered and if 

the Greater Washington Sign Association were the appropriate 
bargaining unit, both of which Appellee vigorously disputes, Appellee 
would be violating its agreement with the Association by refusing to 
sign with appellant. Sucha refusal to execute a previously agreed 
upon contract would be the very essence of the unfair labor practice 
found in Operating Engineers, supra, But refusal to execute such a 
previously agreed upon contract would not be a refusal to obey a 
Council order that the parties reach an agreement. On the other 
hand, if Appellant is charging that the Appellee has violated its 
agreement with the Greater Washington Sign Association by refusing 
to deal with the Appellant, such violation must be cutee by the 
arbitration mechanism set forth in that contract. ° 


S See p. 21, infra. 
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That Appellant’s present request has nothing whatsoever to do 
with the Council order is emphasized by the request for an injunc- 
tion ordering the Appellees to “comply” with the collective bargain- 
ing agreement to be executed. Nothing in the Council decision re- 
motely approaches an order that the Appellees "comply" with any 
agreement. No question of compliance or noncompliance with any 
contract to be agreed upon in futuro was or could have been before 
the Council. An order of “compliance” necessarily assumes the 
existence of an agreement between the parties and a violation of 
such agreement. Such an order would thus clearly acknowledge that 
the Council’s order to reach agreement had been complied with. 


The Appellant's conclusionary assertions that it seeks only the 
enforcement of the Council award cannot withstand analysis. It 
seeks an injunction that orders action never ordered by the Council, 
that concerns events that long post-dated the Council's decision and 
that compels “compliance” with a contract that the Council has never 
seen. As this review of the injunction requested proves, and, as the 
District Court properly held, the allegations of Appellant are clearly 
founded on a claim of unfair labor practices. Moreover, the 
critical element of Appellant's case, the appropriate bargaining 
unit, is a matter within the Board's exclusive jurisdiction. The 
policies of the National Labor Relations Act as spelled out in 
Garmon and United Electrical Workers cannot be evaded by the 
subterfuge of cloaking unfair labor practice allegations in the garb 
of a request for enforcement of an arbitration award. The Supreme 
Court has specifically held that it is the "conduct on which the suit 
is centered” not the label affixed to the cause of action that controls 
the question of pre-emption. Plumbers Union v. Borden, 373 U.S. 
690, 698 (1963). ” 


pee 

: See Iron Workers v. Perko, 373 U.S. 701, where plaintiff based his claim 
on 2 common law tort but the Supreme Court looked to the realities and con- 
cluded that an unfair labor practice was involved. 
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That the Appellant described the injunction sought below as the 
enforcement of the Council's decision cannot control since in fact 
the Council decision never contemplated the actions the Appellant 
now seeks to compel by mandatory injunction. The District Court 
here properly looked to the conduct complained of and to the actual 
relief requested and correctly concluded that the Appellant in 
reality sought a preliminary injunction preventing unfair labor 
practices, Such sifting of conflicting contentions on a motion for 
preliminary injunction is peculiarly within that District Court's 
discretion and should not be disturbed by an interlocutory appeal. 
Even if this Court might, as a matter of original impression, dis- 
agree with the District Court's resolution of this intricate and com- 
plex issue, the District Court cannot possibly be said to have 
abused its discretion in its conclusion on this issue. The District 
Court's finding that the power to grant such relief is vested ex- 
clusively in the National Labor Relations Board was correct; and 
should not be disturbed. 


ya 
THE INJUNCTION REQUESTED IS PROHIBITED BY 
THE NORRIS- La GUARDIA ACT 


The Supreme Court has held that the injunctive relief requested 
by this Appellant is precluded by the Norris- LaGuardia Act, 29 
U.S.C. $104. In Sinclair Refining Co. v. Atkinson, 370 U.S. 195, the 
Supreme Court held that Section 4 of Norris- LaGuardia prohibited 
the issuance of injunction against conduct protested by Norris- 
LaGuardia even if that conduct was in violation of a collective 
bargaining agreement. 


Appellant argues that it’ . does not seek to obtain an injunc- 
tion against any activity erotected by Section 4 of the Norris- 
LaGuardia Act...." Brief for Appellant, p. 25. On the contrary» 
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however, the requested mandatory preliminary injunction would 
prohibit conduct specifically protected by Section 4 of Norris- 
LaGuardia. The Appellant asks this Court, on the basis of con- 
troverted affidavits. to issue an injunction ordering the Appellees 
to “enter into and comply with the collective bargaining agreement," 
allegedly previously agreed upon. Section 4(a) of Norris- LaGuardia 
specifically prohibits the granting of an injunction which orders a 
party to a labor dispute, mter alia," ... to remain in any relation 
of employment....” 29 U.S.C. §104(a). 


We have shown above * that the execution of a previously agreed 
upon collective bargaining agreement is a matter within the ex- 
clusive jurisdiction of the Labor Board. The union disputes the 
Appellant’s contention that agreement has been reached and an 
order compelling the union to enter into a collective bargaining 
agreement under such circumstances would enjoin conduct protected 
by Norris-LaGuardia. Moreover, an injunction compelling the union 
to “comply with” such an agreement would require the union to end 
an allegedly illegal work stoppage and would clearly violate Norris- 
LaGuardia. Appellant obviously contemplates that Appellees would 
be compelled by the injunction Appellant requests to refer union 
members for employment. Brief for Appellant, p. 14-15, 34. The 
Affidavit of Donald Belsinger states that one of the reasons an in- 
junction is required is ".. . because Local 26 now refuses to refer 
men to us on request... ."’ Simply stated, Appellant's position is 
that it is irreparably injured by the union's refusal to refer men for 
employment and that the granting of the preliminary mandatory in- 
junction would require the union to refer these skilled men.” Yet 


7 See 29 U.S.C. $107. 


8 See pp. 8-13, supra. 


9 Gf. 13th Amendment, United States Constitution. 


15 
Appellant blithely asserts that it seeks no injunction Beohibied by 
Section 4 of Norris- LaGuardia. 


Appellant has apparently conceded that a direct suit for an in- 
junction prohibiting conduct protected by Section 4 of Norris- 
LaGuardia cannot be granted even where the injunction is predicated 
upon an alleged contractual violation under Section 301. Brief for 
Appellant, p. 25, 27. Even if Appellant had not conceded this 
proposition, the Sinclair decision clearly holds that Section 4 of 
Norris- LaGuardia has not been implicitly repealed by Section 301 
and that an injunction prohibited by Norris- LaGuardia cannot be 
issued to remedy a supposed contract violation. In Sinclair, the 
Supreme Court laid to final and well-earned repose the argument 
that the Lincoln Mills decision '° permits the granting of an injunc- 
tion prohibited by Norris- LaGuardia. | 


Nor can we agree with the argument made in this 
Court that the decision in Lincoln Mills, as implemented 
by the subsequent decisions in United Steelworkers v. 
American Manufacturing Co., United Steelworkers v. | 
Warrior & Gulf Navigation Co., and United Steelworkers 
v. Enterprise Wheel & Car Corp., requires us to recon- 
sider and overrule the action of Congress in refusing to 
repeal or modify the controlling commands of the Norris- 
LaGuardia Act. To the extent that those cases relied 
upon the proposition that the arbitration process is "a | 
kingpin of federal labor policy,” we think that proposi- 
tion was founded not upon the policy predilections of this 
Court but upon what Congress said and did when it en- - 
acted §301. Certainly we cannot accept any suggestion 
which would undermine those cases by implying that the 
Court went beyond its proper power and itself "forged site 
a kingpin of federal labor policy’ inconsistent with that 


10 Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957). 
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section of its purpose. Consequenily, we do not see how 
cases implementing the purpose of $301 can be said to 
have freed this Court from tts duty to give effect to the 
plainly expressed congressional purpose with regard to 
the continued application of the anit- injunction provisions 
of the Norris-LaGuardia Act. The argument to the con- 
trary seems to rest upon the notion that injunctions against 
peaceful strikes are necessary to make the arbitration 
process effective. But whatever might be said about the 
merits of this argument, Congress has itself rejected it. 
In doing so, it set the limit to which it was willing to go 
in permitting courts to effectuate the congressional 
policy favoring arbitration and it is not this Court's 
business to review the wisdom of that decision. 370 U.S. 
at p. 213-214. (Emphasis supplied.) 


Appellant claims that Sinclair is inapplicable because it seeks 
enforcement of an arbitration award. As we have shown above, the 
claim that Appellant seeks enforcement of an arbitration award is 
untrue and what is actually sought is a direct injunction against an 
allegedly illegal work stoppage. And Sinclair holds that such an in- 
junction is barred by Section 4 of Norris- LaGuardia. 


Moreover, no injunction that prohibits conduct permitted by 
Norris- LaGuardia can issue even if sought to enforce an arbitra- 
tion award. The simple, direct prohibitions of Section 4 of Norris- 
LaGuardia are, under Smclair, unaffected by Section 301. Sinclair 
directs the Court to look to the kinds of conduct to be prohibited. If 
the court concludes that the conduct is protected by Norris- 
LaGuardia, injunctive relief, whether arising in a direct suit or in 
the enforcement of an arbitration award, is unavailable in the 
federal courts. We have previously shown that the order sought far 
transcends the command of the Council of Industrial Relations. In 
any event, even if the Council had ordered the Appellee to enter into 
the agreement in question, the injunction could not be issued since it 
would prohibit conduct permitted by Section 4 of Norris- LaGuardia. 


17 


The Supreme Court was at pains in Sinclair to reiterate the 
importance of Norris-LaGuardia and the congressional concern lest 
its broad prohibitions be judically limited. Thus, Justice Black 
noted, 


* * * We cannot ignore the plain import of a congressional 
enactment, particularly one which, as we have repeatedly 
said, was deliberately drafted in the broadest of terms in 
order to avoid the danger that it would be narrowed by . 
judicial construction. [Sinclair v. Atkinson, supra, 370 | 
U.S. at 203, footnote omitted. ] 


The present attempt by Appellant to drag a Federal Court back 
into the business of enjoining lawful union activities violates ‘both the 
letter and the spirit of Norris-LaGuardia as authoritatively inter- 
preted by the Supreme Court. | 


Such judicial involvement in a labor dispute is particularly in- 


appropriate in the present posture of this case. This Court is asked 
to enjoin union activity on the basis of scanty and thoroughly: con- 
troverted affidavits supplied by Appellant. The events leading up to 
the adoption of Norris- LaGuardia are replete with instances in 
which the courts issued hasty and premature injunctions on paper 
affidavits thereby destroying the union's position. Congress 
responded by passing legislation prohibiting such hasty judicial 
action in the strongest terms imaginable. Any encroachment upon 
the explicit congressional mandates of Norris- LaGuardia could only 
be justified by the clearest showing that the statute is inapplicable. 
No such showing has been made in this case. Appellant cites no 
cases in which an injunction comparable to the one requested here 
was granted even after a full trial. Rather, Appellant contents itself 
with the remarkable assertion that "By no stretch of the imagination 
is Sinclair Refining v. Atkinson relevant ...." Brief for Appellant, 
p. 25. Such legal opiates might gratify the Appellant but they can 
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hardly serve to support the granting of an injunction directly contra- 
dicting a Supreme Court holding. 


Judicial inventiveness in subverting Norris- LaGuardia is es- 
pecially unwarranted on an appeal from the denial of a preliminary 
injunction. If nothing else, Congress intended that injunctions ina 
labor dispute be granted only after the fullest consideration of the 
facts (as testified to by live witnesses) and the law. This Court 
should reject the Appellant’s proposal that it hurl open the Pandora's 
box of labor injunctions long ago locked tight by a wise and con- 
cerned Congress. 


m 
A MANDATORY PRELIMINARY INJUNCTION IS 
UNWARRANTED 


Even if the equitable relief requested were appropriate as a 
final judgment, as it clearly is not, the preliminary injunction re- 
quested is totally inappropriate. “The general purpose of a pre- 
liminary injunction is to preserve the status quo pending final 
determination of the action after a full hearing.” 7 Moore's Federal 
Practice §65.04({1), p. 1625. The Appellant here does not seek to 
preserve the status quo but rather to alter it. The actions of which 
Appellant now complains occurred not a few days before the present 
complaint, but more than 6 months ago. The new-found sense of 
urgency that the Appellant feels is hardly a ground for the extra- 
ordinary relief he now seeks. Appellant does not ask that the Ap- 
pellees be prevented from changing the present relation of the 
parties but, instead, that the Appellees be ordered to enter into an 
entirely new relationship. 


Although the courts have power to issue a preliminary 
mandatory writ, they have long recognized that". . . the power to 
issue such an interlocutory injunction which compels the defendant, 
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in order to obey it, to take affirmative action should be sparingly 
exercised." 7 Moore's Federal Practice 165.04(1), pp. 1626-1627. 


As Justice Brandeis stated for a unanimous Supreme Court, in 
Morrison v. Work, 266 U.S. 481, 69 L.Ed. 394 (1925), 


A mandatory injunction like a mandamus, is an 
extraordinary remedial process which is granted, not as 
a matter of right but in the exercise of a sound judicial | 
discretion. It issues to remedy a wrong, not to promote 
one. 


See also, Miami Beach Federal Savings and Loan Assoc. v. Callan- 
der, 256 F.2d 410 (C.A. 5, 1958), reversing the granting of a pre- 
liminary injunction, 


* * * A mandatory injunction of this nature, especially 
at the preliminary stage of proceedings, should not be 
granted except in rare instances in which the facts and — 
law are clearly in favor of the moving party. American. 
Lead Pencil Co. v. Schneegass, C.C., 178 F.2d 735; 
Zugsmith v. Davis, D.C.S.D.N.Y., 108 F.Supp. 913; 
Gamlen Chemical Co. v. Gamlen, D.C.W.D. Pa., 79 
F.Supp. 622. Here the dispute concerning the proper 
interpretation of Section 5 of the Charter is real; the 
defendants have even offered to submit proof of an 
established administrative interpretation in their favor. 
This issue should be resolved before an injunction is 
issued. 


i 


We have repeatedly held that an order for a 
temporary injunction does not and cannot decide the 
merits of the case. (256 at p. 415.) 


The mandatory preliminary injunction requested here would 
provide Appellant substantially all the actual advantage which would 
be obtained as a result of a final adjudication in its favor. The 
courts properly refuse a contending party such advantage in ad- 
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vance of full trial. Selchow & Richter Co. v. Western Printing & 
Lithographing, 112 F.2d 430, 431 (C.A. 7, 1940). As Professor 
Moore notes, 


But the trial court should exercise its discretion in 
such manner as to safeguard the interests of both parties 
and it may be improvident for it to grant a preliminary 
injunction which permits the plaintiff to obtain an undue 
advantage by acting while the hands of his adversary are 
tied by the writ, or where the preliminary injunction 
gives the plaintiff essentially all the actual advantage 
which could be obtained from a final adjudication. 
(Footnote omitted.) 


Here, the extraordinary mandatory relief is requested without 
any showing whatsoever of need. Appellant's contention that it is 
losing customers is a reiteration of its Count V under Section 303 
of the Labor-Management Relations Act, for which no injunctive 
relief is available. See dissenting opinion of Justice Brennan in 
Sinclair v. Atkinson, 370 U.S. 195, 223. The threatened loss ofa 
key employee is demonstrably inaccurate since the key employee, 
Mr. Tinsley, has executed an affidavit stating that he has no intention 
of leaving. J. A. 35. Appellant’s difficulties in obtaining skilled 
men does not constitute irreparable injury permitting an injunction 
requiring the union to supply men. See pp. 13-18, supra. 


On the other hand, the relief requested would constitute, as we 
shall show, a severe imposition on the Appellee Local that would 
operate to its great detriment. Appellee Local would be forced into 
an undesirable and, more importantly, illegal '' contractual re- 
lationship. Should Appellees prove successful ultimately, any in- 


1] see p. 24, infra. 
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junction bond could not serve to indemnify them for the detriment 
suffered by being compelled to be a party to such an agreement since 
such injury is not easily reducible to monetary terms. 


The extraordinary relief Appellant seeks is not warranted in 
fact or law. No case has been made for the imposition of any un- 
usual remedy and it must therefore be denied. 


IV 
THE PLAINTIFF HAS NOT SHOWN A REASONABLE © 
PROBABILITY OF ULTIMATE SUCCESS 


The plaintiff is not entitled to a preliminary injunction where he 
has failed to show a reasonable probability of ultimate success. 
Perry v. Perry, 190 F.2d 601, 602 (CADC, 1951). As we shall show, 
Appellant's substantive case was meritless and a preliminary 


mandatory injunction was therefore unwarranted. 


A. Appellant Has Not Exhausted Its Contractual Remedies 


Appellant seeks a judicial order compelling Local 26 to enter 
into a contract that Local 26 has refused to enter into because in 
part Appellant, on February 25, 1964, transferred the major part of 
its operations and fired the majority of its employees. By so doing, 
Appellant both violated the contract 12 and destroyed the union's 
majority status, '* thus requiring the union to cease dealing with it. 
Appellant, though vigorously protesting that the union has violated 
its contractual obligation by its refusal to deal with Appellant, has 
never sought arbitration of this grievance. It has never brought its 


12 See p. 23, infra. 


18 See p. 24, infra. 
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current grievances to the Council for Industrial Relations. Such 
failure to exhaust contractual remedies requires dismissal or stay 
of the complaint. Drake Bakeries v. Bakery Workers, 310 U.S. 254 
(1962); Packinghouse Workers v. Needham, 376 U.S. 247 (1964). 


Appellant asserts that the decision of the Council for Industrial 
Relations on November 18, 1963, ordered Local 26 to reach a 
specific agreement and that Appellant seeks only the enforcement of 
that Council order. As we have shown above, ** the Council did not 
and could not have so ordered. The Council ordered the parties to 
bargain and there was bargaining up to the time Appellant rendered 
further bargaining impossible. * 


Even if the’ Council had ordered the parties, on November 18, 
1963, to arrive at a specific collective bargaining agreement, Appel- 
lant has failed to observe the Drake Bakeries rule. Appellant 
claims *° that such an agreement has been reached "’ but is ap- 
parently concerned that Appellee has refused to abide by it. See 
pp. 11, 14, supra. Appellant indicates that the Appellee has refused 
to deal with it pursuant to that agreement and complains that the 
Union has failed to refer men. Appellant apparently seeks relief for 
this grievance.' Aside from its other deficiencies, such protest 
must, under Drake Bakeries, be first directed to the arbitral body 


at See pp. 8-13, supra. 


- See pp. 8-13, supra. 


16 If agreement has been reached, as Appellant alleges, the Council 
award has been complied with. See pp. 11-12, supra. 


a See pp. 13-18, supra, demonstrating that Norris-LaGuardia prohibits 
an injunction requiring the referral of men. 
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established by the agreement. This Appellant has failed to do. In- 
stead, it seeks to short circuit the arbitration machinery and asks 
this Court to order the Appellee to "comply"’ with the collective 
bargaining agreement and, presumably, to order the union to refer 
men. | 


The Appellant's Breach of Contract Permitted Appellees To 
Cancel 


The Appellant's transfer of its manufacturing operations and 
consequent firing of a number of employees was a substantial breach 
of contract permitting Local 26 to cancel. Article I, Section 9 of 
the 1962 Agreement provides, 

Local Union No. 26 is a part of the International 
Brotherhood of Electrical Workers and any violation or | 
annulment of working agreements of Local 26 or any 
other local union of the IBEW; (not in conflict with any 
law, State or Federal), or the subletting, assigning, or 
transfer of any work in connection with electrical work , 
to any person, firm or corporation not complying with the 
terms of this Agreement by the employer will be sufficient 
cause for cancellation of this Agreement, after the facts 


have been determined by the International Office of the : 
Union. 


Here, the Appellant by its own admission has, in clear violation of 
that provision, transferred an operation that comprises a major 
part of his work and summarily dismissed a number of its em- 
ployees on 3 days’ notice. Article II, Section 9 clearly provides 
that a transfer of the type consummated by the Appellant herein al- 
lows the union to cancel the contract. 


Appellant concedes that its supposed defense to this te de- 
pends upon a conflict of testimony. A preliminary injunction cannot 
be granted on paper affidavits where there is factual controversy. 
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See 29 U.S.C. $107; Sims v. Greene, 161 F.2d 87, 88-89 or in ad- 
vance of full trial. 


C. Appellee as a Minority Union Is Barred From Entering Into a 
Collective Bargaining ing Agreement With Appellant 


Quite aside from the question of whether the Appellant has 
breached the collective bargaining agreement, his own actions have 
rendered the union incapable of entering into a collective bargaining 
agreement. As a consequence of the firings and resignations, Appel- 
lee Local does not now represent a majority of the Appellant's 
employees. For a minority union to enter into such a collective 
bargaining agreement providing for exclusive representation under 
such circumstances would constitute a clear violation of the Labor- 
Management Relations Act. Garment Workers v. Labor Board, 366 
U.S. 731: "[The employer] granted exclusive bargaining status to an 
agency selected by a minority of its employees, thereby impressing 
that agent upon the non-consenting majority. There could be no 
clearer abridgement of §7 of the Act...” (366 U.S. at 737). Thus, 
this Court is now being asked to compel the Appellees to violate the 
National Labor Relations Act. 


Here again, Appellant begs the question of appropriate unit now 
before the National Labor Relations Board, see pp. 8-9, Supra. 
Its unsubstantiated assertion that Local 26 has represented the 
majority of its employees cannot support the preliminary mandatory 
injunction in the face of explicit evidence to the contrary. See J.A. 


CONCLUSION 


For the foregoing reasons, decision of the District Court one 
preliminary mandatory injunction should be affirmed. 


Respectfully submitted, 


VAN ARKEL & KAISER 


Henry Kaiser 

Ronald Rosenberg 

George Kaufmann 
1730 K Street, N.W. 
Washington, D.C. 


Counsel for Appellee 
Local 26, IBEW 


August 1964 


APPENDIX A 


Relevant provisions of the Norris-LaGuardia Act 


29 U.S.C.A. § 104 (a): 

No court of the United States shall have erie: 
tion to issue any restraining order or temporary or 
permanent injunction in any case involving or growing 
out of any labor dispute (as these terms are herein de- 
fined) from doing, whether singly or in concert, any of 
the following acts: 


(a) Ceasing or refusing to perform any work or 
to remain in any relation of employment; * * * 


29 U.S.C.A. § 107: 


No court of the United States shall have jurisdic- 
tion to issue a temporary or permanent injunction in 
any case involving or growing out of a labor dispute, 
as defined in this chapter, except after hearing the 
testimony of witnesses in open court (with opportunity 
for cross-examination) in support of the allegations of 
a complaint made under oath, and testimony in opposi- 
tion thereto, if offered, and except after findings of fact 
by the court, to the effect— ** * 


Relevant provisions of the National Labor Relations Act, as 
amended (61 Stat. 146, 29 U.S.C.A. § 151, et seq.): 


8(d). For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the em- 
ployees to meet at reasonable times and confer in good 
faith with respect to wages, hours, and other terms 
and conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and 
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the execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 
to a proposal or require the making of a concession: 
Provided, That where there is in effect a collective- 
bargaining contract covering employees in an indus- 
try affecting commerce, the duty to bargain collective- 
ly shall also mean that no party to such contract shall 
terminate or modify such contract, unless the party 
desiring such termination or modification— * * * 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BELSINGER SIGNS, INC., 
Petitioner 
Vv. 
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and as Business Manager of said LOCAL 
NO. 26; and CARDAY ASSOCIATES, INC., 
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APPELLANT'S PETITION FOR REHEARING 
OR, ALTERNATIVELY, FOR REHEARING EN BANC 

Appellant, Belsinger Signs, Inc., plaintiff below, re- 
spectfully petitions this Court for rehearing of this Court's 
Order, dated October 29, 1964, which affirmed a denial of 
petitioner's Motion to the District Court for a preliminary 
mandatory injunction to enforce a binding arbitration award. 
Chief Judge Bazelon and Circuit Judges Fahy and Washington 


were on the Division of this Court which heard the matter 


2. 


originally. Alternatively, if this petition for rehearing 
is denied, Petitioner respectfully requests permission for 


this petition to be considered a petition for rehearing 


en banc, by the full court. In support of this petition, 


Petitioner respectfully states: 
I. 


Suit here was brought in the United States District 
Court for the District of Columbia, for an injunction to 
enforce a binding arbitration award and for related damages. 
The arbitration award decided the basic terms and conditions 
of a labor contract between the parties and required then 
to complete negotiations and sign the contract. This ap- 


pellee Union and its officers have steadfastly refused to do. 
Il. 


In an order dated July 15, 1964, the District Court 
denied petitioner's motion for a preliminary mandatory 
injunction to enforce the award. The District Court held 
no hearing but, instead, peremptorily decided that the 
Union's refusal to comply with the award was an unfair 
labor practice over which the National Labor Relations 
Board (NLRB) has exclusive jurisdiction. In this the 


District Court clearly erred as a matter of law. There 


3. 


is concurrent jurisdiction in the Courts to enforce arbi- 
tration agreements and awards by injunctions even though 


the same subject matter may be an unfair labor practice. 


Ill. 


This Court did not follow the reasoning of the District 
Court below, as indeed it should not have. Instead, two 
reasons were set out in the per curiam order of October 
29, 1964, for affirming. 


1/_ Smith v. Evening News Association, 371 U.S. 195 (1962) ; 
United Steelworkers of America v. American International 


Aluminum Corporation, Case No. 21406 (oth Cir. July 9, 
1964); Local 702, Electrical Workers, IBEW v. Central 
“54 CREM 


Illinois Public Service Compan 324 3.20 920, 

r. 3 e ectrical Workers, IUE, v- 
General Electric Company, 3i5 F.2d 499, 52 LRRM 2662 
(2nd Cir. 1963); Srontor & Gamble Independent Union v. 
Proctor & Gamble Manufacturing Company, 312 ¥.20 181, 51 


> cert. denied, 374 U.S. 830 
(1963); Package and Utility Drivers Local 396, IBT, v. 
Hearst Publishin: om n upp. 2718 
rei ht Drivers and Hel rs, Local 
557 (Teamsters) Vv. ES Yreight Lines, Inc., 3 F. Supp. 
T80, 78 CRAM 2783 (D.C. Mass. T5611); Philadelphia Dress 
Joint Board of Sar Workers, I ele ons, 
ne., .C.E.D. Pa. 1960); 
Retail Shoe and PTextile Salesmen, Local 410, v. Sears, 
Roebuck & Company, 185 F.Supp. 555, (D.C. N.D. Cal. 1960) ; 
Ss Vv. nhandle Pi Line Company, 273 SW 2d 789, 
35 CRRM 2242 (Mo. Ct. is 1954). 


4. 
iv. 


First, this Court reasoned that “resolution of the 
motion. .- .will in part be affected by 2 proceeding" in 
the NLRB. The General Counsel for the NLRB has charged 
that appellee union's refusal to sign a labor contract 
with petitioner is a refusal to bargain in good faith. 
Ultimately, the NLRB could and should obtain an injunction 
requiring appellee union to sign the contract as the ap- 
propriate remedy for the unfair labor practice. But 


this in no way affects petitioner's right to--or need 


for--immediate, interim relief by this Court. The NLRB 


has no authority to enforce arbitration awards -- and 
is not attempting to do so. Only the Courts have such 
authority. 

We must point out that the order of this Court would 
make the arbitration award unenforceable -- with peti- 
tioner‘s only remedy one for damages. This is contrary 
to the purpose of arbitration. 

In oral argument before this Court, counsel for 
Petitioner suggested this Court could issue a temporary 
injunction to be automatically vacated upon completion 
of the NLRB procedures, if the possibility of conflict 


concerned the Court. We renew that suggestion. 


9S. 
Vv. 


This Court, in its order, further reasoned that the 
order of District Court should be affirmed pecause of 
“uncertainties in other respects as to the facts”.' But 
Petitioner specifically petitioned, in the alternative, 
for remand to the District Court. If there are uncer- 
tainties, they are due to that Court's failure to give 
Petitioner a hearing; and Petitioner should be given an 


opportunity to cure them. 


VI. 


During oral argument, this Court questioned at length 


as to the appropriate "bargaining unit." It makes no dif- 
ference here whether the unit was industry-wide or company- 
wide. In either event, the award should be enforceable 

as between the parties here--the parties who contested 


the issues in arbitration. 


WHEREFORE, for the foregoing reasons, Belsinger 
Signs, Inc., respectfully requests that rehearing be 


granted either by the Division of this Court which heard 


the above causes or, alternatively, by the full court en 


banc, and that this Court reverse the order of the Dis- 


trict Court entered July 15, 1964, and remand the motion 


for further proceedings on the merit. 


Respectfully submitted, 


/s/ Robert D. Wallick 
Robert D. Wallick 

1100 Shoreham Building 
Washington, D. C.; 20005 
NAtional 8-7000 


Attorney for Petitioner 
Steptoe & Johnson 
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Washington, D. C. 
NAtional 8-7000 
Of Counsel 
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